Law Office of Linda Kenney Baden

15 West 53 Street, Suite 188
- New York, New Yark 10019
L-ndalu Kenney Dacen, Esq. ‘ Telephane: (732} 2197770
Admitted New Jersey, US Sup. Ct., D.C. Cir. Facsimile; {212} 397-2754

And New York E-mail: kenneyhaden @ mrsn.com

13 May 2010

Via Federul Express Airbill No. 798659500375

Dr. (reorge B. Stefano

Regearch Foundation Board Vice-Chair

Research Foundation of State University of New York
35 State Street

Albany, NY 12207

Via Federal Express Airbill No. 798659509258
And e-mail to john.o'connor@suny.edu
John J. O'Connor, President
Research Foundation of State University of New York
35 State Street
Albany, NY 12207

Re:  FOIL Request dated April 30, 2010
Dear Messrs. Stefano and O'Connor:

This office represents Kevin Broadus, on whose behalf 1 filed a FOIL request on April
30, 2010 seeking numerous records involving the SUNY Research Foundation's
involvernent in initially agreeing to pay the nearly $1 million cost to a private law firm to
perform an audit commissioned by Nancy Zimpher in her public capacity as Chancellor of
SUNY. A4 copy of that detatled request Is attached hereto as Exhibit A. It is believed that the
continued attempt by the SUNY Research Foundation to keep these records secret flies in
the face of the transparcncy rcquircd by governmental agencics or private bodies when
acting for a governmental entity. It propounds opaqueness rather than transparency as a
method of operation.

Therefore, | write to appeal the decision of The Research Foundation of State
University of New York (the "SUNY Research Foundation") transmitted by its Assistant
Vice-President Timothy Jennings to deny the Freedom of Information Law ("FOIL") request
submitted as mentioned above. In a letter dated May 10, 2010, received by my oftice on
May 12, 2010 by regular mail, the SUNY Research Foundation denied this request
contending that the SUNY Research Foundation “(A)s a separate, private, Internal Revenue
Code Section 501{c) (3) corporation, the Research Foundation is not a New York State
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agency and 15 therefore not subject to the New York State Freedom of Information Law.” 4
copy of the SUNY Research Foundation's May 10 denial is attached herete as Exhibit B,

Contrary to its steadfastly maintained blanket assertion that the RESEARCH
FOUNDATION as a private entity is not subject to FOIL as contended in its denial letter, the
SUNY Research Foundation has been found on numerous occasions to be subject to FO]L in
specific matters, even thangh for other intents and purposes it may be a private ontity.
There are advisory opinions regarding the Research Foundation concluding that the
Research Foundation is subject to FOIL from the State of New York Department of Sate
Committee on Open Government re FOIL-AO-12685 (2001). The point was made that there
is "considerable crossover” in the activities of SUNY and the Foundation. So too here in this
matter. In another opinion in 2002 OML-A0-3398, the Committee on Open Government
noted that "while profit or not-for-profit corporations would not in most instances be
subject to the Freedom of Information Law because they are not governmental entities,
there are several judicial determinations in which it was held that certain not-for-profit
corporations, due to their functions and the nature of their relationship with government,
are "agencies” that fall within the scope of the Freedom of Information Law. “ Again, that is
the case herein. A copy of these opinions is attached hereto as Exhibit C in the event you do
not have easy access to them.

Also as you are aware, as far back as 1995 the highest court in this state tore down
the curtain of senreay fur thlrd partles that SUNY had used to shield 1tse]f from publlc
scrutiny. See En

University of New Yg[lg at Eaﬂnmgdgle. 87 NYZd 410 417 [1995] where in anopmlon

ironically by then Chief Judge Kaye, the very person who conducted this andit, it was stated
in a matter where SUNY attempted to shield the records of a third party private entity:

The purpose of FOIL, found in article 6 of the Public Officers Law, is ta shed light on
government decisionmaking, which in turn both permits the electorate o make
informed choices regarding povernmental activities and facilitates exposure of waste,
negligence and ahuse (see, Public Officers Law § 84; Matter of Fink v Lefkowitz, 47
NY2d 567, 571). in furtherance of this objective, the Legislature in 1977 restructured
article 6, imposing a broad standard of open disclosure in order to achieve maximum
public access to government documents (1. 1977, ¢h 933).

[Inlike the prior statute, which listed discrete categories of information open to the
public (see, Public Officers Law § B8 [repealed L 1977, ch 933, §1]). FOIL now
mandates that "[e]ach agency shall * * ¥ make available for public inspection and
copying all records,” unless the records fall within a statutory exemption (Public
Officers Law % B7[2] [emphasic addad]). The Legislature also added a definiton of
"records” that implements the policy lavoring disclosure and makes "the wvast
majority of requested documents presumptively discoverable” {Washington Post v
New York State Insurance Department, 61 NYZd 357, 564). "Records” include "any
information kept, held, filed, produced or reprodured by, with or for an agency”
{Public Officers Law § 86[4]). Significantly, this "very broad definition” is not limited
by the purpose for which a document was originated or the Rundtion to which it
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relales (Washington Post v New York State fnsurance Department, 61 NY2d at 564;
Westchester-Rockland Newspapers, Inc. v Kimball, 50 NY2d 575, 381).

The denial in this matter at times is more egregious in light of the opinion in Sianj v.
Research Foundation of the State University of New York Index No. 6976-06 {Sup. Ct.
Albany Cty Mar. 26, 2007), which specifically rejected the SUNY Research Foundation's

claim advanced herein -- that because it is a private non-profit corporation, it is it is not
subject to FOIL.

The court specifically stated that:

Given the functional relationship hetween rhe Research Foundation and the State
University [SUNY], the importance of the role played by the Research Foundation in
the educational efforts of the State University and the power it has with respect to
sponsored programs of the State Unjversity, Ue Research Foundatlon exercises a
governmental function and is therefore subject to the provisions of the Freedom of
Information Law.

Moreover, there are a number of reported cases including in Federal court where for
the purposes of employment and discriminalion law, the Federal court has found the

Research Foundatlon and SUNY have been identical fm‘ the purpuses of the lawsmt. See
Zhao

York, Memorandum Drder of ]udge Joseph Bianco, District ]udge, ]anuarj,Ir 8 200? No 04-
CV-0210 (a capy of this Memorandum (Irder is attached heretn as Exhihit 1}) wherein the
Research Foundation tried to have Title VIl charges filed by a plaintiff thrown out because
they were not named as a specific party in an EEOC charge. The court rejected the
contention that merely because The Research Foundation was organized as a tax-exempt
organization for [RS purposes, that it was not ‘SUNY’ for the purposes of having a single
commaon interest. ‘Therefore, they ruled that it was an employer/defendant with SUNY. In
fact, the court held that the intertwined relationship between SUNY and The Research
Foundalivg, especially concerning issues of compliance with law, made them essentially
one entity instead of separate entities that could be sued in court. Accord Sherry Towers v.
State University of New York, Research Foundation of the State University of New York,
Memorandum Order of Judge of Senior Judge Block, Case No. CV-04-5243(2007). A copy of
this Memorandum Order is attached hereto as Exhibit E.

The facts here also clearly support the claim that the actions here involving
communication with SUNY about what has come to be referred to as the ‘Kaye Audit’ would
not exist but for SUNY and are totally related to SUNY institutes of higher learning -- not
scientific research or the mission of the Foundation as filed with the IR5 ih your 930
"Organization Mission” from the most recent 2008 filing posted on your website.
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FORM 990, PART 1II, LINE 1 - ORGANIZATION'S MISSION
14-1368631

THE RF WORKS WITH THE ACADEMIC AND BUSINESS LEADERSHIP OF CAMPUSES
TO SUPFORT RESEARCH AND DISCOVERY AT SUNY THROUGH EFFICIENT AND
SKILLTUL ADMINISTRATION OF SPONSORED PROJECTS AND ADEFT TRANSFER AND
SHARING OF INTELLECTUAL PROPERTY FOR PUBLIC BENEFIT AND ECONOMIC
GROWTH.

THE RESEARCH FOUNDATION (RF) PROVIDES THE STATE UNIVERSITY OF NEW
YORK (SUNY) FACULTY, STUDENTS, AND STAFF WITH SUPPORT AND FLEXIBILITY
THAT ALLOWS THEM TO FOCUS ON RESEARCH AND OTHER PROGRAMS FUNDED BY
FEDERAL AND S5STATE GOVERNMENTS, PRIVATE SECTOR COMPANIES, AND
NONFPROFIT FOUNDATIONS. THESE SPONSORED PROGRAMS ENCOMPASS A WIDE
RANGE OF DISCIPLINES AND ACTIVITIES FROM BASIC AND APPLIED SCIENCE AND
ENGINEERING RESEARCH TO TRAINING AND EDUCATION PROGRAMS. DURING THE
2008 TAX YEAR, THE RF ADMINISTERED 7,279 AWARDS AND GRANTS FROM 1,757
SPONSORS ON BEHALF OF 2,555 SUNY FACULTY AND STAFF. AN ESTIMATED 12,400
FEOPLE WORKED DIRECTLY ON THOSE RESEARCH AND OTHER SPOMNSORED
PROGRAMS, INCLUDING 5,600 SUNY STUDENTS, IN THE 2008 CALENDAR YEAR.

THE RF ALS0 MOVES INVENTIONS MADE HY RESEARUHERS TO THE MARKETPLACE
TQ BENEFIT SOCIETY AND THE NEW YORK 5TATE ECONOMY. THE RF'S SUPPORT OF
TECHNOLOGY TRANSFER FOR SUNY RESULTED IN 44 PATENTS, 52 LICENSING AND
OPTION AGREEMENTS, 289 INVENTION DISCLOSURES AND 209 PATENT
AFPLICATIONS IN THE 2008 TAX YEAR.

A5 A FRIVATE, NONPROFIT EDUCATIONAL CORPORATION, THE RF HAS THE
CAPARILITY AND FLEXIBILITY TO SUPPORT RESEARCH AND OTHER TYPES OF
PROGRAMS, SPONSORED PROGRAMS TYPICALLY QPERATE ON VERY SHORT TIME
FRAMES AND CARRY REQUIREMENTS THE RF I5 WELL DESIGNED TO MEET:

- COMFLIANCE WITH FEDERAL AND STATE REGULATIONS AND SPONSOR TERMS
AND CONDITIONS

- PRE FUNDING OF EXPENDITURES PRIOR TO SPONSOR REIMBURSEMENT
- FLEXTBILITY TO EMPLOY PEOPLE WITHIN THE PROJECT START AND END DATES

- ARILITY TD ENTER INTO CONTRACTS WITH SPONSORS, SUBCONTRACTORS AND
OTHER PARTNERS

THE RF BOARD OF DIRECTORS OVERSEES ALL ASPECTS OF THE CORPORATION,
THE VOLUNTARY, INDEPENDENT BOARD IS COMPOSED OF BUSINESS AND
INDUSTRY L.EADERS AND SUNY RESEARCHERS, A5 WELL AS SUNY CAMPUS AND
SYSTEM ADMINISTRATORS. THE RF BOARD APPOINTS ALL CORPORATE OFFICERS.

And in fact the contract between the Research Foundation and Skadden Arps et al.
has already been released negating the claim that this transaction and the records leading
up to it and following it are in the realm of a private 501(c)(3) nature. The Research
Foundation agreed to fund the audit report requested solely for the purposes of SUNY
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through the SUNY Chancellor Zimpher (who is also the head of your Board) and
concentrated on a SUNY school Binghamton. Allegedly the payment of same was not to
skirt disclosure law but to merely facilitate a quick start; therefore, there is no expressed
motivation that such records would be kept secret under the cloak of a tax exempt status,
(Unless SIINY intends to piggyback on your denial and deny our request for your records
they have in their possession.)

We anticipate your response to this appeal within ten (10) business days of receipt
as required by law. If we are forced to ljtigate this matter, we expect tn show, pursuant to
the above-cited, that the Research Foundation’s denial based on a hlanket claim that itis a
private corporation is not only improper and unreasonable, but clearly a reckless flaunting
ol the law and would require the imposition of affirmative relief including sanctions and
attorney’s fees,

Thank you in advance for your prompt attention to this matter,
Yours very truly,

LAW OFFICE OF LINDA KENNEY BADEN

linda Kenney Baden, Esq.

LKB:ph
Enclosures

cc: Joshua Toas, Deputy General Counsel (w/Enc.)
Research Foundation of State University of New York
35 State Street
Albany, NY 12207
Via Federal Express Airbill No. 793537524579

Donald Jackson, Esq. (w/Enc.) (via e-mail)
Mr. Kevin Broadus (w/Enc.) (via e-mail)
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Law Office of Linda Kenney Baden

15 West 53" Street, Suite 188
New York, New York 10019

Linda Kenney Baden, Esq, Telaphone: (732) 215-7770

Admitted New Jersey, US Sup. Ct, D.C, Cir. Facsimlle; {212} 397-2 /04

And New York . E-mail: kenneybaden@msn.com
30 April 2010

Via e-mail bonny.boice@rizuny.org
and Via Federal Express Airbill No.
Ms. Bonny Boice
The Research Foundation of the State University of New York
35 State Street
Albany, New York 12207

Re:  FOIL REQUEST Pursuant to the New York Freedom of Information
Law ("FOIL") (NY Pub. Oftf. Law Sec. 84 ef seq.)

Dear Ms. Boice:
Please accept this request as a FOIL request on behalf of Coach Kevin Broadus Kevin
Broadus, an employee of SUNY and a resident of the State of New York, through his attorney

who is seeking any and all of the followmg RECORDS in whatever format they exist relative
to The Research Foundation, their representatives, agents or designees:

AS RELATED TO SUNY and THE RESEARCH FOUNDATION

For any and all RECORDS which include but are not limited to compilations, memos,
paper, electronic data, multimedia, correspondence, eommunication, contacts logs,
appointment logs, e-mails messages, cell phone records, cell phone texts sent or received,
billing records, mobile device records, copies, blind copies, vouchers, reports, resolutions
requisitions, contracts, agreement(s), memos of agreement, papers, vouchers, notice of
paymenls, copy of chiecks, or completion of monetary ransfers, visitors logs, call logs, m
whatever format they are retained.

Please Note: For all documents requested below, where there is a privacy
right claim of an individual student athlete or employee, such records can be
redacted so as not to disclose any protected information about student athletes.
Hoawever, if any un-redacred document was given or disclosed to a third party
entity involving student athletes please return a ‘privilege log’ ifemizing same
with the redacted document.



Ms, Bonny Boice
30 April 2010
Page 2

1) a} exchanged between or among, and/or in the possession of the Research
Foundation, including of its Board Members, administrators, Icprescentatives, agents, or
designees and SUNY, the Office of the SUNY-Chancellor, the SUNY-Chancellor, their
representatives, agents or designees and between June 1, 2009 through the present datc
concerning, touching upon or relating to any sports or any athletic program in the SUNY
svstem including but not limited to any Division 1 athletic programs in the Universities of
Albany, Binghamton, Buffalo and Stony Brook;

b) documenting all communications between or among and/or in the
possession of the Research Foundation including any of its Board Members. administrators,
representatives, agents or designees, and or any of its Board Members, representatives, agents,
or designees including all e-mails, phone logs, visitors, logs, meeting logs, recordings,
schedules, phone conference logs, cell phone calls, PDA, or other mobile or electronic
devices, text messages during any time in the year 2009 to the present.

2) a) exchanged between or among, and/or in the possession the Research
Foundation, or any or any of its Board Members, administrators, representatives, agents, or
designees and SUNY, the Office of the SUNY-Chancellor, the SUNY-Chancellor, between
september 2009 through the present date concerning touching up or relating to any negotiation
for the payments by, discussing the law conceming payment, ordering, requesting, reviewing
commenting, approving or anthorizing payment to a third party entity known as the Skadden,
Arps, Slate, Meagher (SASM) or any of its lawyers, partners, counsels, or agents. This request
hereby expressly seeks statement for services, bill(s) presented for payment by or on behalf of
SASM, and any record of payment made by the Research Foundation to SAMS directly or
any ulhier third parly enlity on behall of any bill(s) submitted for work done on an “Audit™ in
relation to any sports or any athletic program in the SUNY system including but not limited to
any Division 1 athletic programs in the Universities of Albany, Dinghamton, Duffalo and
stony Brook.

b) any and all documents exchanged between or in the possession of. including
all accompanying or other correspondence, contracts or retainer agreements presented or
signed between September 2009 through the present date by the Research Foundation, or any
or any of its Board Members, administrators, representatives, agents, or designees and SASM
or any such agreements in possession the Research Foundation of signed by SUNY, the
Office of the SUNY-Chancellor, the SUNY-Chancellor, and of their representatives. agents
or designees for the employment of any services of the third party entity SASM.

¢) all Board resolutions, minutes of any meetings, or any of document reflecting
approval of retention of SASM and/or payment of any bills presented for the above time

period.
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d) all docurnents, memos, communications reflecting how such paymeni would
be on the Research Foundation form, or booking such payment for its inclusion in the line
information required by the IRS Form 990 for the reporting year of July 1, 2009 to June 30 .
2010.

e) all documents, list, or compilations reflecting any other private “audit(s)” or
work and program in SIINY relating to any SUNY athletic department since its inception or
for any time period that such records have been kept.

f) all records concerning the account or from which any such payment to SASM
was made.

3) Please advise me of the appropriate time during normal business hours for
inspecting the following records prior to obtaining copies.

4) Please inform me of the cost of providing either electronic or paper copies of the
requested records.

3 If all the requested records cannot be c-mailed to me, please inform me by e~mail
of the portions that can be e-mailed and advise me of the cost for reproducing the remainder of
the records requested.

6) If the requested records cannot be e-mailed to me due to the quantity of records
identified in response to my request, please advise me of the actual cost of copying all records
onta a CD or floppy disk.

7 If my request is too hroad or does not reasonahly descrihe the records. please
contact me via e-maijl so that I may clarify my request, and when appropriate inform me of the
manner in which records are filed, retrieved or generated.

8) If for any reason any portion of my request is denied, please inform me of the
reasons for the denial in writing and provide the name, address and e-mail address of the
person ot entity to who an appeal should be direcied.

9) If this request is denied in whole or in part, I hereby request that you make
reference at each deletion to the specific statntory section of FOIL you rely on for the claimed
Justification. If any record can be separated to release non-exempted portions, please accept
this as a request to release all otherwise exempt material in line with the intent of the law to
ensure transparency in government. The right to appeal and litigate any decision to withhold
any information is further reserved.
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Please also contact me by e-mail at kennevbaden@msn.com when the documents arc
available if they cannot be c-mailed. I will arrange to have to either have them picked up or
supply you with my Fed-ex number for overnight delivery.

My complete contact information is as above.
Yours very truly,

LAW OFFICE OF LINDA KENNEY BADFEN

Linda Kenney Baden, Esq.

LKB:ph
cc:  Don Jackson, Esq.
Coach Kevin Broadus
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"TiE ResearcH FouNDaTION
The State University of New York

Office of General Conmsel and S tovetary

33 Stare Street May 10, 2010
Atbany, Now York

33 Staje Stret Ms, Linda Kenney Baden
My New Yord Law Office of Linda Kenncy Baden
12072528 15 West 53% Steeet, Suble 18D
Naw York, New Yok 10019

Fr¥ 4.0 T Dear Ms Bﬂdﬂﬂ'

WD We have raceived your latter tn Ms. Bonny Reice datad Apxl 30, 2010 requegting secorde of

the Reseatch Foundation of State University of New Yotk (“Reseatch Foundaton™). Asa
separate. private, Internal Revenue Code Section 501 (¢) (3) corporation, the Research
Foundation is not 1 New York State agency and is therefore not subject to the New York
State Freedom of Information Law. As such, we will not be providing the records requested.

Respectfully,

¢ Joshua Toas, Deputy General Counsel
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EXHIBIT C



STATE OF NEW YORK
DEPARTMENT DF STATE
COMMITTEE ON OPEN GOVERNMENT

Cine Commeree Plaza

99 Washington Ave,

Albany, New Yuih 12281
{518) 474-2518

Fax (5181 474.1927

btbp i v dims Shate Hy.us

Jeonafcongan. tenl

May 25, 2001
FOIL-AO~12685

The staff of the Committee on Open Government is
authorized to issue advisory opinions. The

ensuing staff advisory opinion is based solely upon the
facts presented in your correspondence,

PDear

1 have received your letter in which you questioned the
status of what you characterized as

"shadow agencies”, Health Research Inc. (HRD and the
SUNY Research Foundation (the

Foundation), under the Freedom of Information Law. You
suggested that both are not-for-profit

corparations and that requests for records made to those
eritities were not answered,

From my perspective, hased on the terms of the Freedom
of the Information Law and judicial

decisions, the records of those entities fall within the
coverage of that statute, In this regard, | offer

the following comments.

First, as you may be aware, the Freedom of information
Law is applicable to agency records,
and B86(3) defines tha term "agency” to mean:

"any state or municipal department, board, bureau,
division, .



commission, committee, public authority, public
corporation, council,

office or other governmental antity performing a
governmental or

praprietary function for the state or any one or more
rmunicipalities

thereof, except the judiciary or the state legistatiire "

Although the definition of "agency" refers to
“governmental” entities performing a governmental
function, the courts have considered the functions of
not-for=profit corporations closely associated

with government and the extent to which there is
governmental control over those corporations in

determining whether they are subject to the Freedom of
information Law.

I note, 100, that both HRI and the Foundation are included
within the definition of "state
dyency” in §53-a of the 5tate Finance Law. Subdivision (5)
of that statute provides that:

“‘State agency' means (a) any state departtnent, bureau,
commission,

authority or division and shall include the state university;

(b) any institution or organization designated and
authorized by law

to act as agent for the state, including Cornell Lniversity
and Altred

University as representatives of the state university board
of trustees

for the administration of statutory or contract colleges at
those

institutions,

(<) any public corporation or institution the govarning
hoard of which

consists of a majority of state officials serving ex-officio
or has ona

or more members appainted by the governar; and

(d) certain membership corporations closely affilfated with
specific



state agencies and whose purposes are essentially to
5Upport,

supplement or extend the functions and programs of such
state

agencies, specifically: Youth Research, inc., The Research
Foundation for Mental Hygiene, Inc., Health Research Inc.,
The

Research Foundation of the State University of New Yorl,
and

Welfare Research, Inc.”

In a decision in which the question was essentially the
same as yours, it was held that a

community college foundation, also a not-for-profit
corporation, and its records are subject to the
Freedom of Information Law in conjunction with the
following:

"At issue i3 whether the Kingsborough Community College
Foundation, Inc (hereinafter 'Foundation') comes within
the definition

of an "agency' as defined in Public Officers Law §86(3) and
whether

the Foundation's fund collection and expenditure records
are "records'

within the meaning and contemplation of Public Officers
Law §86(4).

The Foundation is a not-for-profit corporation that was
formed to

'‘promote interest in and support of the college in the local
community

and among students, faculty and alumni of the college'
{Respondent's

Vertified Answer at paragraph 17). These purposes are
further

amplified in the statement of 'principal objectives’ in the
Foundation's

Certificate of Incarporation;

'] To promote and encourage ameng members of the

lacal and college community and alumni or interest in
and support of Kingshorough Community College and



the various educational, cultural and social activities
conducted by it and serve as a medium for
encouraging fuller understanding of the aims and
functions of the college'.

Furthermare, tha Roard of Trustaes of the City University,
by resolution,

authorized the formation of the Foundation. The artivities
of the Foundation,

enumerated in the Verified Petition at paragraph 11,
amply demonstrate that

the Founhdation is providing services that are exclusively in
the college's

interest and essentially in the name of the College.
Indeed, the Foundation

would net exist but for its relationship with the College”
(Eisenberg v.

Goldsteln, Supreme Court, Kings County, February 26,
1988).

The SUNY Foundation that is the subject of your inquiry
was chartered in 1951 by the Board

of Regents as a non-profit educational corporation. It is
my understanding that the focal point of the
refationship betwean SUNY and the Foundation is an
agreement bechween those institutions signed

in 1977 and approved by the Attorney General and the
Comptroller. The agreement describaes tha

powers and duties of SUNY and its Board of Trustees and
cites the purposes of the Foundation in

its charter as follows:

*a. To assist in developing and increasing the facilities of
the jtate

University of New York to provide more extensive
educational ‘
opportunities for and service to its students, faculty, staft
and aluinni,

and to the people of the State of New York, by making and
aricouraging gifts, grants, contributions and donations of
real and

paersonal property to or far the benefit of State University
of New



York;

b. To receive, hold and administer gifts or grants, and to
act without

profit as truster of educational or charitable trusts, of
benefit to and

in keeping with the educational purposes and objacts of
State

University of New York; and

. To finance the conduct of studies and research in any
and all

fields of the arts and sciences, of benefit to and in
keeping with the

educational purposes and vljects of State University of
New York..."

The agreement also states that "a major function of the
Foundation has been to serve as the

fiscal administrator of funds awarded by the faderal
government and other authorized sources for the
conduct of sponsored programs at the State-nperated
institutions of the University," The agreement

refers to the fact that:

"most grants of such funds are jnitiated by proposals by
faculty

members of the State-operated Institutions of the
University detailing

the scape, objectives, staffing, and budget of the
proposed sponsored

program, which are then incorporated into formal
applications to the.

spensor by the University and the Foundation, following,
when

applicable, the filing of notice of such applications in
accordance with

Section 53-a of the State Finance Law; such awards are
tnade 10 the

Foundation for and in cenjunction with the University
subject L the

terms and conditions specified by the sponsors, including
the ultimate



accountability to them for the proper management and
use of such
grant awards...".

In addition, the agreement states that "the Foundation's
sole purpose is to serve the

University", that the Foundation "shall assist the University
in procurement of funds from the federal

government and other authorized sources to support such
sponsoted programs at the University as

the University shall request”, that "all applications to
prospective sponsors by faculty or staff

members at the State-operated institutions of the
University seeking support for sponsored programs

shall be made by the University through the Foundation.”
Further, the agreement states that no

application shall be made by the Foundation "without prior
written approval of the chief

administrazive office of the college or other institution of
the University where the sponsored

program is o be conducled, and the prior written
approval of the Chanceliar or hls dasignee,

In view of the foregoing, the Foundation's purpose is "to
serve the University”, the

Foundation cannot carry out its duties without the
approval of University officials, and it is an

"integral part" of the University. Moreover, the offices nof
the Foundation are located at SUNY

Plaza, and utilize SUNY space.

As in the case of the Foundation in Eisenberg, the
Foundation, ar issue here would not exist

but for its relationship with SUNY. Due to the similarity
between the situation you have described

and that presented in Eisenberg, and in view of the
essential purpose of the Foundation as described

in the State Finance Law, | believe that the Foundation Is
an agency subject to the Freedom of

Information Law. Tu suggest otherwise would, in my
opinion, exalt form over substance,

HRI was created as & mermbership corporation in 1853 and



later designated as a not-for-

profit corporation in 1973, Its purposes are similar 1o
those of the Foundation, but they relate to the

State Department of Health. Specifically, the certificate of
Incorporation states that the purposes of

HRI include:

"{a} To assist in developing and increasing the facilities of
the New

York State Department of Health, the institutions and
agencies within

such Department or associated therewith, and other
departments of

health within the State, to provide more extensive conduct
of studies

and research into the causes, nature and treatment of
diseasas,

disorders and defects of particular importance to the
public health by

encouraging gitts, grants, bequests, devises, contributions
and

donations of real and personal property to the corpuration
for such

purposes:

(b) To receive, hold and administer gifts or grants for the
purposes of

the corporation and in keeping with the research,
prevention and

treatment purposes and objectives of the New York Srale
Department

of Health, the institutions, and agencies within such
Department or

associated therewith; and other departments of health
within the

State;

(c) To conduct and finance the conduction of studies and
research .

in any and all fields of the ants and sciences and in
keeping with the

purposes and ohjectivas of New York State Department of
Health, the



institutions and agencics within such Department or
associated

therewith; and other departments of health within the
State...”

Based an the foregoing, as in the circumstance of the
Foundation, HRI's essential purpose

is to enhance the functioning of a state agency, and it
would not exist but for its relationship with that
agency.

There is precedent indicating in other instances thar a
not-for-profit corporation may indeed

be an "agency” required to comply with the Freedom of
Information Law. In Weslchester-Rock]and

Newspapers v. Kimball [50 NY5 2d 575 (1980)], a case
involving access to records relating to a

ottery conducted by o volunteer fire company, the Court
of Appeals found that volunteer fire

companies, despite their status as not-for-profit
corporations, are "agancies” subject to the Freedom

of Information Law. In 50 holding, the Court stated that:

"We hegin hy rejecting respondent's contention that, in
applying the

Freedom of Information Law, a distinction s to be made
between a '

volunteer organization on which a local government relies
for

performance of an essential public service, as is true of
the fire

department here, and on the other hand, an organic arm
of

government, when that is the channel through which such
services are

delivered. Key is the Legislature's own unmistakably broad
declaration that, '[a]s state and local government services
increase and

public protlems baecorme more saphisticated and camplex
and

therefore harder to solve, and with the resultant increase
in revenues ‘

and expendilures, it is incumbent upon the state and its



lacalities to

extend pithlic accountahility wharever and whenever
feasiblc'

(emphasis added; Public Officers Law, §34).

For the successful implementation of the policies
motivating the

enactment of the Freedom of Information Law centers on
gaals as

broad as the achieavement of a more informed electorate
and a more

responsible and responsive officialdom, By their very
nature such

objections cannot hope to be attained uniess the
Measures taken to

bring them about permeate the body politic to a point
where they

becorne the rule rather than the exception. The phrase
‘public

accountability wherever ahd whenever feasibie' therefore
marely

punctuates with expliciiness what in any event is implicit”
(id_ ar

579].

En anolher decisiun rendered by the Court of Appeals,
Buffalo News v. Buffalo Enterprise

Development Corporation [84 NY 2d 488 (1904)], the
Court found that a not-for-profit corparation,

based on its relationship to an agency, was itself an
agency suhject to the Freedom of Infarmation

Law. The decision indicates that:

"The BEDC principally peys its argurment lor nondisclosure
an the

featurc that an entity qualifies as an 'agency’ only if there
15

substantial governmental control aver its daily operations
{see, &.g., '

Irwvin Mem. Blood Bank of San Francisco Med. Socy. v
American

Natl. Red Cross, 640 F2d 1051; Rocap v Indiek, 519 Fad
174). The



Buffalo News counters by arguing that the City of Buffalo
is

‘incxrtricably involved in the core planning and execution
of the

agency's [BEDC) program'; thus, the BEDC is a
'governmental entity!'

performing a governmental function for the City of
Buffalo, within

the statutory definition

"The BEDC's purpose is undeniably governmental. It was
created

axclusively by and for the City of Buffalo...In sum, the
constricted

cil]:-nstrm:tian urged by appellant BEDC wouid contradict
the

expansive public policy diclales underpinning FOIL. Thus,
we raject

appellant’s arguments,” (id., 492-493),

As suggestad earlier, neither of the entities in question
would exist absent their relationships

with state agencies. They with carry out their funcrtions,
powers and duties for those agencics, and

§53-a of the State Finance Law treats them as "state
agencics”. In consideration of those factors,

1 believe that a court would determine that they are
"agencies” with a responsibility to comply with

the Freedom of Information Law.

Even if the entities in question are not "agencies”, | believe
that their records wauld fall

within the scope of the Freedom of Infermation Law due
to their relationships with SUNY and the

State Department of Health, both of which clearly are
agencies. As indicated at the outset, statute

pertains to agency records. Section 86(4) defines the term
"record” expansively to include;

"any information kept, held, filed, produced, reproduced
by, with or

for an agency or the state legislature, in any physical form
whatsoever



including, but not limited to, reports, statements,
examinatians,

memoranda, opinions folders, files, books, manuals,
pamphlets,

forms, papers, designs, drawings, maps, photos, latters,
microfilms,

computer tapes or discs, rules, regulations or codes”.

The Court of Appeals has construed the definition as
broadly as its specific language

suggests. The first such degision that dealt squarely with
the scope of the term "record” involved a

case cited earlier concerning documents pertaining to a
lottery sponsored by a fire department.

Although the agency contended that the documents did
not pertain to the performance of its official

duties, i.e., fighting fires, but rather to a
"nongovernmental” activity, the Court rejected the claim ot
a "governmental versus nongovernmental dichotomy” {see
Westchester Rockland, supra, 581) and

found that the documents constituted "records” subject to
rights of access granted by the Law.

Moreover, the Court datermined that:

"The statutory definition of 'record’ makes nothing turn on
the

purpose for which it relates. This conclusion accerds with
the spirit

as well as the letter of the statute. For not only are the
expanding

boundaries of governmental activity increasingly difficult
to draw, but

in perception, if not in actuality, there is bound to be
considerable

crossover between governmental and nongovernmental
activities,

especially where both are carried on by the same person
or persons”

(id.),

The point made in the final sentence of the passage
quoted above appears to be ¢specially relevani,
for there appears 10 be "considerable crossover” in the



activities of SUNY and the Moundation, and
between HRI and the Department of | lealth.,

Perhaps most pertinent is a determination rendered by the
Court of Appeals in which ir was

found that materials received by a corporation providing
services by contract for a branch of the State

University were "kept" on behalf of the University, and,
therefore, constituted "records” falling with

the coverage of the Freedom of Information Law. | point
out that the Court rejected "SUNY's

contention that disclosure turns on whether the requested
information is in the physical possession \
of the agency”, for such a view "ignores the plain language
of the FUIL definition of 'records’ as

information kept or held 'by, with or for an agency™ [sce
Encore College Bookstores, Inc. v,

Auxiliary Services Corporation of the State University ot
New Yorl at Farmingdale, 87 NY 2d 410,

417 (1995)]. Theretore, it a document is produced far an
agency, it constitutes an agency record,

even If it is not in the physical possession of the agency,

Lastly, as a general matter, the I'reedom of Information
Law is based upon a presumption of

access, Statcd differently, all records of an agency are
available, except to the extent that records or

portions thareof fall within one or more grounds for denial
appearing in §87(2)a) through (i) of the

Law. You wrote that your requests involved contracts
between the entities in question and the State

of New York, and job titles used by these entities. If that is
so, and in consideration of the preceding

commentary, | believe that the records sought should have
been disclosed.

| tope that | have been of assistance.



Sincerely,

Robert ). Freeman
Executive Diractor

ce! Donald P. Berens
Wendy Kowalczyk

L.t
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STATE OF NEW YORK
DEPARTMENT OF STATE
COMMITTEE ON OPEN GOVERNMENT

Cima Camnteree Maza

98 Washrglon Ave,
Albany, New York L2851
{518y 4742518

Tax (B1B) A74-14907

LI Lt Ca R R TN LA
Anals[r] f‘1|1511f1wm.Mr.F|I inl

OML-AD-3398
January 17, 2002

The staff of the Committee on Qpen Government is
authorized to issue advisory opinions. The ensuing staff
~ advisory opinion is based solely upon the information
presented in your correspondence, unless gtherwise
indicated.

Dear

I have received your ietter of December 19 in which you
requested an advisory opinion concerning the status of
the Research Foundation of the City Universily ul New
York ("the Foundation"} under the Freedom of Infarmaticon
ard Open Meetings Laws. You wrote that "[i]t appears that
the Research Foundation regards itself as a private
corporation under contract to City University to provide
general services related to the University's grant
operations”, but added that some Foundation employees
"are physically housed at the University's central
headquarters and report directly to CUNY administrators.™

In an effort to learn more about the Foundation, its
functions and its relationship with CUNY, | obtained a
copy of its Absolute Charter, the document in which the
Board of Regents designated the Foundation as an
educational corporation, as well as matérial appearing on
the Foundation's website.

The Charter describes the purposes ol the Foundation as



follows:

"a. To assist in developing and increasing the facilities of
The City University of New York to provide more extensive
sducational apportunities and service to its constituent
colleges, students, faculties, staffs and alumni. and to the
general pubiic by making and encouraging gifts, grants,
cantributions and donations of real and personal property
to of for the henefit of The City University of New York;

"b. 10 receive, hold and administer gifts or grants, and to
act without profit as trustee of educational or charitable
trusts of benefit 1o and in keeping with the educational
purposes and objects of The City University of New York;
ard

"c. To finance the conduct of studies and research in any
and all fields of intellectual inquiry of benefits to and in
keeping with the educational purposes and nhjects of The
City University of New York and/or its constituent
colleges, and to enter into contractual relationships
appropriate to the purposes of the Carpnration.”

The website indicates that the Foundation is "legally and
financially separate from the University” and is "a private
not—for-profit educational corporation with 501(c)(3)
status”, and that pursuant to an agreement with the
Unlversity approved by the 5tate Division of the Budget, it
"undertakes post-award administration of all grants and
contracts awarced to CUNY Faculty and staff for research,
trafning, education and services.” The website also
describes the composition of the Foundation's 17 maember
Board of Directors, which consists of:

"...lhe Chancellor of the University as Chairperson, the
President of the Graduate School as Vice Chairperson, two
senior and two community college Presidents selected by
the college Presidents, the Chalrperson of the Faculty
Advisory Council (FAC) to the Foundation and three other
FAC members chosen by the FAC (a faculty advisory body
chosen the Unlvarsity Faculty Sanate), one full-time
graduate student selected by the Dactoral Student
Council, two individizals appointed by the Chancellor, and
four at-large members."”



From my perspective, based on the language of the law
and its judicial interpretation, the records of the
Foundation fall within the coverage of the Freedom of
information | aw, and the meetings of its Board of
Directors must be held in accordance with the Open
Meeatings Law. In this regard, | offer the following
comments.

First, even if the Foundation has no independent
responsibility to comply with the Freedom uf Infarmation
Law, | believe that its records fall within the coverage of
that statute.

The Freednm of Infarmation Law is applicable 1o agancy
records, and §86(3) defines the term "agcncy” to mean;

"any state or municipal department, hoard, bureau,
division, commission, committee, public authority, public
corporation, council, nffice or other governmenrtal entity
performing a governmental or proprietary function for the
state or any one or more municipalities therecf, except
the judiciary or the state legislature.”

While the status of the Foundation as an "agency” has not
been determined judicially, it is clear that the City
University is an "agency” required to comply with Lhe
Freedom of Information Law.

Pertinent with respect to rights of access is §86(4), which
defines the term "record” expansively to Include:

"any informarinn kept, held, filed, produced, reproduced
by, with or for an agency or the state legislature, in any
physical form whatsaever including, but not limited Lo,
reports, statements, examinations, memaoranda, opinions,
folders, files, books, manuals, pamphlets, forms, papers,
designs, drawings, maps, photes, letters, microfilms,
computer tapes or discs, rules, regulations or codes,"

Based on the faregaing, the Court of Appeals, the state's
highest court, found that decuments malntained by a
not—for-profit corporation providing scrvices for a branch
of the State Universily were kepl on behalf of the



University and constituted agency "records” falling within
the coverage of the Freedom of Information Law. | point
out that the Court rgjected "SUNY's contention that
diselasure turns on whether the requested information is
in the physical possession of the agency”, for such a viaw
"ignores the plain language of the FOIL definition of
'records’ as information kept or held 'by, with or for an
agency" [ see Encore College Rookstores, Inc. v. Auxillary
Services Corporation of the State University of New York ar
Farmingdale, 87 NY 2d 410, 417 (1995)]. Therefare, if a
document is produced for an agency, it constitutes an
agency record, even if it is not in the physical possession
of the agency. In the context of tha question that you
raised, irrespective of whether the Foundation is an
"agency", its records appear to be maintained for the City
University. If that is 50, the records would, based on
Encore. constitute agency records subject to the Freedom
of Information Law,

Second, while profit or not—for-profit corporations would
not in most instances be subject to the Freedom of
Information Law because they are not governmental
antities, there are several judicial determinatigns in which
it was held that certaln not—for—profit corporations, due Lo
their functions and the nature of their relationship with
government, are "agencies” that fall within the scope of
tha Freedom of Informarion Law

[n the first decision in which it was held that a not-tor-
profit corporation may be an "ageney” required to comply
with the Freedom of Information Law, [Westchester-
Rockland Newspaners v, Kimball [50 NYS 2d 575 (1980)],
a case involving access to records relating to a lottery
conducted by a volunteer fire company, the Court of
Appeals found that valunteer fire companies, despite their
slatus as not—for-profit corporatians, are "agencies”
subjact to the Freedom af Information Law. In so holding,
the State's highest court stated that:

"We begin by rejecting respondent’s contention that, in
applying the Freedom of information Law, a distinction is

to be made between a volunteer organization on which a
local government relies far performance uf an essential



public service, as is true of the fire department here, and
aon the other hand, an urganic «rm of government, wher
that is the channel through which such sarvices are
delivered. Key is the Legislature's own unmistakably broad
declaration that, '[als state and local government services
increase and public problems become more sophisticated
and complex and therefore harder to solve, and with the
resultant increase in revenues and expenditures, il is
incurnbent upan the state and its localities 1o extend
public accountahility wheraver and whenever feasibla’
(emphasis added: Public Officers Law, §84).

For the successful implernentation of the policies
motivating the enactment of the Freedom of information
Law centers an goals as broad as the achievemenl of a
more informed electorate and a more responsible and
responsive officialdorm. By their very nature such
ebjections cannot hepe to be attained unless the
measures taken to bring them about permeate the body
politic to a peint where they become Lhe rule rather than
the exception. The phrase 'public accountability wherever
and whenever feasible’ therefore merely puntivales with
explicitness what in any event is implicit” {id. at 579].

In the same decision, the Court noted that:

"...not anly are the expanding boundaries of governmental
activity increasingly difficult to draw, but in perception, if
not in actuality, there is bound to be considerable
crossover hetween governmental and nongovernmantal
activities, especially where hoth are carried on by the
same person or parsons” (id., 581).

In Buffalo News v. Buffalo Enterprise Development
Corporation [84 NY 2d 488 (1994)], the Court of Appeals
found again that a not-for-prohit corporation, based on its
relationshlp to an agency, was [tself an agency subjedt 1o
the Freedarn of Information Law. The decision indicates
that;

"The BEDC principally pegs its argument for nondisclosure

on the feature that an entity qualifies as an 'agency’ only if
there is substantial governmental controf over its daily
operations (see, e.g., Irwin Mem. Blood Bank of 5an



Francisco Med. Socy, v American Natl. Red Craoss, 640 F2d
1051; Rocap v Indiek, 519 F2d 174). The Buffalo News
counters by arguing that the City of Buffalo is 'inextricably
involved in the core planning and execution of the
agency's [BEDC] program’; thus, the BEDC is a
'‘governmental entity’ performing a governmental function
for the City of Buffalo, within the statutory definition.

"The BEDC's purpose is undeniably governmentai. It was
created exclusively by and for the City of Buffalo...In sum,
the constricted construction urged by appellant BEDC
would contradict the expansive public policy dictates
underpinning FOIL, Thus, we reject appellant’s
arguments,” {id., 492-493).

Perftaps most analogous 1o the situation desaribed is o
decision in which it was held that a community college
foundation associated with a CUNY institution was subject
to the Freedom of Information Law, despite its status as a
not-for=-profil corporation. In 50 holding, it was stated
that;

"At issue is whether the Kingsborough Community College
Foundation, lae {hersinafter 'Foundation” comes within
the definition of an 'agency' as defined in Public Officers
Law §86(3) and whether the Foundation’s fund collection
and expenditure records are 'records’ within the meaning
and contemplation of Public Officers Law EB6(4).

"The Foundation is a not=for-profit curporation thal was
farmed to 'promote interest in and support of the college
in the local community and among students, faculty and
alumni of the college’ (Respondent’s Verified Answer at
paragraph 17). These purposcs are further amplified in
the statement of ‘principal objectives’ in the Foundation's
{Certificate of Incorporation:

"1 To promote and encourage among members of the
local and college community and alumni or interest in and
support of Kingsborough Community College and the
various educational, cultural and social activities
conducted by it and serve as a medium for encouraging
fuller understanding of the aims and functions of the
college’.



"Furthermore, the Board of Trustees of the City University,
by resolution, autherized the formation of the Foundation.
The activities of the Foundatian, enumerated in the
Verified Petitinn at paragraph 11, amply demonstrate that
the Foundatinn is providing services that are exclusively in
the college's interest and essentially in the name of the
College. Indeed, the Foundation would not exist but for its
relationship with the College” (Eisenberg v. Goldstein,
Supreme Court, Kings County, February 26, 1983).

As in the case of the foundation in Eisenberg, that entity,
and, in this instance, the Foundation, would not exist but
for their relationships with CUNY. Due to the similarity
between the situation you have described and that
presented in Eisenberg, as well as the functions of Lthe
Foundalion and its refationship o the University, 1 believe
that it is subject to the Freedom of Information Law.

Third, the Open Meetings Law is applicable to meatings of
public bodies, and §102(2) of that statute defines the
phrase "public body" to mean:

"any entity. for which a quorum is required in order 10
conduct public business and which consists of lwo or
more members, performing a governmental function for
the state or for an agency or department thereof, or far a
public corporation as defined in section sixty-six of the
general construction law, or committee or subcommittee
or ulher similar body of such public body.”

By breaking the definition into components, | believe that
each condition necessary w a linding that the Board of the
Foundation is a "public hady” may be met. It is an antity
far which a quorum is required pursuant to the provisions
of the Not-for-Profit Corporation Law. It consists of more
than two members. In view of the degree of govoernmental
control exercised by and its nexus with the City University,
[ believe that it conducts public business and performs a
governmental function for a governmental entity.

tn Smith v. City Unlversity of New York [32 NY2d 707
(1999}, the Court of Appeals held thal 4 student
government association carried out various governmental



functions on behalf of CUNY and, therafore, that ity
governing body is subject to the Open Meetings Law. In its
consideration of the matter, the Court found that:

"in determining whether the entity is a public body,
various criteria or benchmarks are material. They include
the authority under which the entity is created, the power
distribution or sharing model under which it exists, the
nature of jts role, the power it possesses and under which
it purports to act, and a realistic appraisal of its functional
relationship to affected parties and canstitirencies” (id.,
713).

In consideration of those criteria and applying them to the
matler at hand, lhe Fuundation would not exist but for its
refationship with the Unlversity; it carries out a variely of
functions that the University would otherwise perform; the
University has substantial control over the Foundation
board in the terms of membership, for the description of
the compusilion of the Board indicates that a majority of
its seventeen members are officials of or chasen by CUNY
or CUNY organizations.

Based on the foregning, | helieve that the Board of the
Foundation is a "public body" required to comply with the

Open Mestings Law,

I hope that | have been of assistance.

Sincerely,

Robert J. Freeman
Executive Director

RIF:im

cc: EXecutive Director
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EXHIBIT D



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SHERRY TOWERS,

Plaintiff,
-againet-

STATE UNIVERSITY OF NEW YORK AT
STONY BROOK, and THE RESEARCH
FOUNDATION OF THE STATE
UNIVERSITY OF NEW YORK AT STONY
BROOK, |

Defendants.

X

Appearances

For the Plaintiff:

ROBERT M. ROSEN, ESQ).
JENNIFER ANN WYNNE, ESQ)
MATTHEW SCOTT PORGES, ESQ.
Leeds, Morrelli & Brown, P.C.

One Old Country Road, Suite 347 -
Carle Place, NY 11514

BLOCK, Senior District Judge:

MEMORANDUM AND ORDER
Case No, CV-04-5243 (FB) (RML)

For Defendant State Universitv of New York at
Stony Brook:

CLEMENT JI. COLUCCI, ESQ.

Assistant Attorney General

120 Broadway

New York, NY 10271

For Defendant Research Foundation of State
University of New York at Stony Brook:
MICHAEL J. D ANGEILQ, ES().

REBECCA R. EMBRY, ESQ.

Landman, Corsi, Ballaine & Ford, P.C.

120 Broadway, 27th Floor

New York, NY 11271

Plaintiff Sherry Towers (“Towers™), a former postdoctoral research associate in

physics, sues the State University of New York at Stony Brook (“SUNY™) and the Research

Foundation of SUNY (“Research Foundation™) (collectively, “defendants™) for violations of Title

VII of the Civil Rights Act of 1964, 42 U.S.C, § 2000e ef seq. (“Title VII”); the Fair Labor

Slandards Act, 29 U.8.C. § 201 et yey. (“FLSA™); Tile IX of the Civil Rights Actol 1964, 28 U.5.C.

§ 1681, et seq. (“Title IX™); the Family and Medical Leave Act, 29 U.S8.C. § 2615(a) (“FLMA™); and



New York State Executive Law § 296 (“NYHRL™).' Both defendants move to dismiss the Title VII,
Title IX, and state law claims pursuant to Federal Rule of Civil Procedure 12(b)}6). SUNY also
seeks dismissal of the state law claims pursuant to Rule 1 2(b)(1) on the grounds of Eleventh
Amendment Immunijty, The Research Foundation also seeks dismissal of the Title V1I claim
pursuant to Rule 12(b)(1) and the FLSA claim pursuant to Rule 12(b)(6).2 For the reasons stated
in open court on May 16, 2007, and summarized below, the motion is granted in part and denicd in
part.
Title VI
A,

Towers claims that she was discriminated against because of her status as a pregnant
woman and mother, in violation of Title VII. Specifically, she alleges that she was piven a poor
recommendation, denied maternity leave, assigned an unmanageable workload and threatened with
adverse consequences if she did not complete that work (namely, that she would be denied a
recommendation for a tenure position and subjected to a pay-cut), compelled to accept a pay-cut,
and denied the renewal of her postdoctoral research comtract. These allegations state a claim for
discrimination under Title VII. See Back v. Hastings on Hudson Union Free School District, 365

F. 3d 107, 113 (2d Cir. 2004) (adverse employment decisions based upon the gender-based

'Towers also brought a claim under the linois Human Rights Law § 1-102, which hag
been withdrawn. See Mem. of Law iu Opp. to SUNY s Mot. to Dismiss, at 16 (“[P]laintiff has
already consented to withdrawing her Illinois state law claims.™).

“The Research Foundation also seeks dismissal of the entire complaint pursnant to
Federal Rule of Civil Procedure 12(b)(2) for failure to serve the summons and complaint on the
Research Foundation within 120 days of its filing as required under Federal Rule of Civil
Procedure 4(m); since dismissal of the complaint would bar refiling because the statute of
limitations has run, the motion is denied. See Hollomon v. Clty of New York, 2006 WL 2135800,
at *3 (E.D.N.Y. July 31, 2006) (in determining whether to extend the 120 day period, the district
conurt may consider whether the applicable statute of limitations would bar the refiled action),



stereotype about mothers is unlawful “gender-plus” discrimination.); Ifante v. Ambac Financial
Group, 2006 WL 44172, at * 4--5 (S.D.N.Y. Jan. 5, 2006) (protected class includes women who
suffer adverse action because they are pregnant.). That Towers’ male supervisor may have had g
short paternity leave does not, as SUINY’s contends, defeat Towers’ claim. See Back, 365 F. 3d at
121 (Indetermining whether an employce has been discriminated against on the basis of Sex, “courts
have consistently emphasized that the ultimate issue is the reasons for the individual plaintiff’s
treatment, not the relative treatment of different groups within the workplace.™).
B.

With the exception of the poor recommendation letter and the deniul of maternity
leave, Towers’ Title VIT claims are timely: Title VII claims are batred by the statute of limitations
if they are based on events that occurred more than 300 days prior to the filing of an EEOC charge.
See 42 U.8.C. § 2000e-5(e)(1). Towers filed her EEQC charge on April 7, 2004. Unlawful
discrimination acts that occurred earlier than 300 days before that date — that is, prior to June 12,
2003 —are therefore time-barred, unless they are part of a hostile work environment and at least one
act contributing to the hostile work environment occurred within the limitations period. National
Railroad Passenger Corp. v. Morgan, 536 U.S. 101, 117 (2002) (“Provided that an act contributing
to the [bostile work environment] claim occurs within the filing period, the entire time period of the
liostile environment may be considered by a court for the purposes of determining liability.”).

The pay-cut and denial of Towers® contract extension occurred subsequent to June
12,2003 —September 2003 and March 2004 respectively — and are thus timely. By contrast, the poor
recommendation letter and the denial of maternity leave, which are discrete discriminatory acts,
occurred prior to June 12, 2003 — in February and May 2003, respectively—and are thus untimely.

See Morgan, 536 U.5. at 113 (each discrete “discriminatory act starts a new clock for filing charges



alleging that act.”Y; see also Elmenayverv. ABF Freight Sysrem; Inc.,318F.3d 130,134 -135(2d Cir.
2003) {the denial of a scheduling accommedation “is a single completed [adverse employment]
action when taken.™); Sarno v. Dougiass Elliman-Gibbons & Fves, Inc., 183 F.3d 155 (2d Cir. 1999)
(neutral recommendation leading to plaintiff not being hired is a single adverse employrnent action).
However, this tirme-barred ¢conduct may still be offered as evidence of discriminatory intent to
support timely claims. See Morgan, 536 U.S. at 113 (“Nor does the statute bar an employee from
using prior acts as background evidence to support a timely claim.”).

The remaining alleged conduct — the overwhelming workload and the threatened
sonseyuences of nol completing al work (4 pay-vul and a refusal 10 wrile a reconunendation for
a tenure position) -- occurred both inside and outside the limitations period. According to Towers,
this condnct was based on her sex, and made her “work conditions unbearable in 2003 such that she
had little choice but to consider leaving the field of physics.” 2d Am. Compl. § 110. As such,
Towers has described an environment that a reasonable person could find “hostile or abusive.”
Harris v. Forklift Systems, Inc., 510 U.S. 17,23 (1993) (“[W]hether an environment is “hostile” or
“abusive™ can be determined only by looking at all the circumstances,” including whether the
conduct “unreasonably interferes with an employee’s work performance.”); see also, e.g., Raniola
v. Bration, 243 F.3d 610, 622-623 (2d Cir. 2001) (reversing district court’s dismissal of hostile work
environment claim where circumstances surrounding “inordinately high work quotas™ supported an
inference of hostile work environment motivated by plainiifl"s sex). Therclore, Towers has stated
a hostile work cnvironment clatm. See Gregory v. Daly, 243 F.3d 687, 691 (2d Cir. 2001) (the
hostile work environment is one that a “reasonable person would find hostile or abnsive.’™).
Because some of the acts contributing to the hostile work environment occurred within the filing

period (Le., after June 12, 2003), “the entire time period of the hostile environment may be



considered by a court for the purposes of determining liability.” Morgan, 536 U.5. at 117.
C.

As for the the Research Foundation’s motion to dismiss pursuant to Federal Rule of
Civil Procedure 12(b)(1),* Towers exhausted her administrative remedies by presenting the factual
underpinnings of her hostile work environment claim in her EEQC complaint. See Williams v. New
York City Housing Authority, 458 F. 3d 67, 71 (2d Cir. 2006) (“[B]ecause the factual underpinnings
of a gender discrimination claim were presented in a complaint made to the EEOC, it was error to
dismiss [the| claim for failure to exhaust . . . administrative remedies.”); Alonzo v. Chase
Munhattan Bank, N.A., 25 F. Supp. 2d 455, 458-45% (3.D.N.Y. 1998) (“[I1l is substance of the
charge and not its label that controls.”). Specifically, Towers alleged in her EEQC complaint that
SUNY “has manufactured a scenario whereby it will be very difficult for [her] to continue in the
field at a level commensurate with [her] skills and education level,” through excessive “workload
demands” that she was “habitually expected to perform,” “threats of loss of a recommendation™ if
she took maternity leave, and exclusion from participation “in activities that would have aided in
advancing [her] career.” SUNY Decl. of Rebecca Embry, Ex. 2 (EEOC Compl.). Based on these
experiences, Towers claimed that she was “systematically discriminated apainst.” fd.

Moreover, these claims survive agamst the Research Foundation despite Towers’

failure to name the Research Foundation in the EEOC complaint. Although “a prerequisite to

*Although framed as a motion to dismiss for lack of subject matter jurisdiction under
Rule 12(b)(1). the motion is properly construed as a motion to dismiss for failure to state a claim
under Rule 12(b)(6). See Francis v. City of New York, 235 F.3d 763, 768 (2d Cir. 2000)
{(“Presentation of a Title VII ¢laim to the EEQC is not a jurisdictional prerequisite, but only a
precondition to bringing a Title VII action.” (eitation and internal quotation marks omitted));
Crespo v, New York City Transit Authority, 2002 WL 398805, at *5 (ED.N.Y. Jan. 7, 2002)
(“Failure to comply with [the exhaustion] requirement, . . .will not divest a federal court of
subject matter jurisdiction over the unexhausted claim, [but] a defendant can insist on
compliance with the exhaustion requirement by moving to dismiss the unexhausted claim
pursuant to Rule 12(b)}(6).” (citing Francis)).



commencing a Title VII action against a defendant 1s the filing with the EEOC or authorized state
agency of a complaint naming the defendant,” 42 U.S.C. § 2000e-5(¢), courts allow an exception
to this “prerequisite” where there is an “identity of interest hetween the unnamed defendant and the
party named in the admimstrative charge.” Johnson v. Palma, 931 F.2d 203, 209 (2d Cir. 1991)
(citation omitted). Here, Towers alleges facts which, if true, support the conclusion that the
“identity of interest” exception applies. See Zhao v. Stare University of N.Y., 472 F. Supp. 2d 289,
305 -306 (E.D.N.Y. 2007) (finding that the “identity of interest” exception applied because of the
“close, intertwined relationship between” SUNY and the Research Foundation.™); Fox v. City
University of New York, er. al., 1998 WL 273049, at *5 (5. D.N.Y. May 27, 1998) (in contcxt of a
summary judgment motion, whether CUNY and the Regearch Foundation chared an “identity of
interest” was an issue of fact),
D.

In sum, Towers has stated Title VII clains under a disparate treatment theory for the
pay-cut and the denial of her contract renewal; she has also stated a Title VII claim under a hostile
work environment theory for the unreasonable workload she was assigned and accompanying threats
of adverse consequences were she not to complete that work. Although untimely, the poor
recommendation and denial of maternity leave may be considered with respect to both claims as
background evidence of discriminatory intent.

Title IX

The Second Circuit has not decided whether a plaintiff who hag a Title VII claim may
also bring a private employment discrimination claim for money damagesunder Title IX. See Torres
v. Pisano, 116 F.3d 625, 630 n. 3 (2d Cir. 1997). Many courts that have considered the issue,

however, agree that Title IX was not intended to enable employees of educational institutions



complaining of gender discrimination to bypass the remedial scheme Congress established in Title
VIIL. See, e.g., Waid v. Merrill Area Public Schaois, 91 F.3d 857, 861-62 (7th Cir. 1996); Lakoski
v. James, 66 F.3d 751, 753-54 (5th Cir, 1995); Urie v. Yale University, 331 F. Supp. 2d. 94, 97-98
(D. Conn. 2004); Vega v. State University of New York Board of Trustees, 2000 WL 381430, at *3
(5.D.N.Y. Apr. 13, 2000). As the court in Fega stated:

[Clourts have . . . offered two rationales for refusing to imply a
private right of action for an aggrieved employee under Title IX.
First, courts have considered that an implied private right of action
for damages under Title IX for employment discrimination would
disrupt the carefully balanced remedial scheme of Title VII. In a
related line of analysis, courts have reasoned that Title 1X does not
provide a privale right of aclion for employment discrimination
plaintiffs because, since Title VII predated Title IX, Congress
intended Title VII to provide an exclugive avenue of relief except for
remedies already in existence at the time of its enactment.

2000 WL 381430, at *3 (citing Lakoski and other cases).

Courts that hold otherwise urge that the Supreme Court’s holdings in Cannor v.
University of Chicago, 441 U.5. 677 (1979), North Haven Bd. of Educ. v. Bell, 456 U.8. 512 (1982),
and Franklin v. Gwinnet Cownty Pub. Schs., 503 U.5. 60 (1992), compel the conclusion that
employees of federally-fimded educational instimtions can ane for sex diserimination inder Title
IX. See, eg. Morris v. Fordham University, 2004 WL 906248, *3 (5.D.N.Y. Apr. 28, 2004);
Henschke v. New York Hosp.-Cornell Med. Crr., 821 F. Supp. 166, 172 (S D.N.Y. Apr. 13, 1993).
However, as the Fifth Circuit in Lakoski explained, this “jurisprudence calculus™ is incorrect:

[N]either Cannon nor Bell nor Franklin required the Court to address
the relationship between Title VII and Title IX. Both Canron and
Frankiin involved claims of prospective or current students at
federally funded educational institutions; neither involved a claim of
employment discrimination by an employee of those schools. Beli
addressed Title IX’s prohibition of employment discrimination in a
challenge to the validity of administrative regulations terminating
federal funding of educational institutions that discriminated on the
basis of sex in their employment practices. Bell was not a claim by



an individual for money damages for discrimination. In Bell, unlike
here, a private remedy for aggrieved employees under Title V11 did
not affect, much less undermine, the validity of regulations for
terminating federal funding.

Lakoski, 66 T.3d at 754.

The Court agrees with those courts that have held that Title IX cannot be used to
circumvent the remedial scheme of Title VIT. Accordingly, Towers® Title IX claims are dismissed.
FLSA

The Research Foundation’s motion to dismiss the FLSA claim is denied. Section?13
of the FLSA exempts employees who work “in a professional capacity” from the minimum wage
and maximum hour requirements of the Act, 29 U.8.C. § 213(a)(1); this exemption does not apply
however to cases of sex discrimination. See id. § 213(a) (exemptions covered by § 213 do not apply
to § 206(d)(1), which provides thai “no employer having employees subject to any provisions of this
section shall discriminate . . . on the basis of sex.™).

NYHRL

SUNY’s motion to dismiss the NYHRL claims as barrcd by the Cleventh Amendment
is granted. See Inre 995 Fifth Ave. Associates, L.P., 963 F.2d 503, 507 (2d Cir. 1992) (Under the
Eleventh Amendment, a state or state agency may not be sued in federal court unless the state
waives this immunity); see also Jacobs v. SUNY at Buffalo School of Medicine, 204 F. Supp. 2d 586,
593 (W.D.N.Y. 2002) (NYHRL claim against SUNY dismissed as barred by the Eleventh
Amendment). However, the Research Foundation’s motion to dismiss these claims is denied for the
same reasons set forthin Subsection I (Title VII claims). See Dawson v. Bumble & Bumble, 398 F.3d
211, 217 (2d Cir. 2005) (analyzing NYSHRL claims using the same analytic framework used in
Title VII cases).

CONCLUSION



The Court grants defendants’ motions to dismiss Towers’ Title VII claims with
respect to the disparate-treatment c¢laims involving the issuance of her poor recommendation and
the denial of her maternity leave, but denies itin all other respects; accordingly, Towers may pursue
disparate-treatment claims involving her pay-cut and the denial of her contract renewal, as well as
a hostile-environment claim involving the unrcasonable workload she was assigned and
accompanying threats of adverse consequences.

Defendants’ motions to dismiss the Title IX claims are granted. SUNY"s motion to
dismiss the NYHKL claimsis granted, but the Research Foundation’s motion to dismiss those claims
is denicd. The Itesearch Foundation’s motion to dismiss the FLSA claims is also denied.

SO ORDERED.

FREDERIC BLOCK
Senior United States District Judge

Brooklyn, New York
May 21, 2007
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

N 04-CV-0210 (JFB) (RML)

TN ZHAQ,

Plaintiff,

VERSUS

STATE UNIVERSITY OF NEW YORK, RESEARCH FOUNDATION OF THE STATE
UNIVERSITY OF NEW YORK, AND DR. OLCAY BATUMAN,

Detendants.

MEMORANDUM AND OBRDER,
JTanuary 8, 2007

JOSEPH F. BIANCO, District Judge:

Plaintitt Dr. Jin Zhao (“Dr. Zhao™) brings
this action alleging employment
discrimination on the basis of her national
origin and a hostile work environment, in
violation of Title VII of the Civil Rights Act
of 1964 as amended, 42 U.5.C. § 2000¢ et
seq., (“Title VII™). the Civil Rights Act of
1866, 42 U.S.C. § 1981, and the New York
State Human Raghts Law, Executive Law §
269 et seq. (“NYSHRL™), against defendants
State University of New York (“SUNY™),
SUNY Downstate Medical Center, the
Research Foundation of SUNY, and Dr. Olcay
Batuman (*Dr. Batman™). In addition,
plaintiff alleges breach of employment
contract against the Research Foundation of

SUNY and Dr. Batuman.'

Defendants now move for summary
judgment on all ¢laims, pursuant to Fed, R,
Civ. P. 36(c). For the following rewsons, Dr.,
Batuman’s motion for sununary judgment as
to the Title VII and breach of contract claims
is granted and her motion as to the NYSHRL

! Plaintiff's complaint also named the Health
Science Center at Brooklyn Foundation, Ing. (“the
Health Science Center™) as a defendant. However,
on November 5, 2004, the case against the Health
Science Center was dismissed pursuant to a
stipulation. In addition, counsel for plaintiff also
withdrew the following claims: (1) the re(aliation
claim; and (2) the state claims against SUNY for
breach of contract and violation of the NYSHRL.
(Transcript of August 11, 2006 Oral Argument, at

5)
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claim is denied. The motions by defendants

SUNY and the Research Foundalion are
denied n their entirety.

[. BACKGROUND
A.TueFacts
1. The Parties

SUNY is a state-created public university
system established under the Education Law
of the State of New York, (Defs.” Jomt Rule
56.1 Statement (“Defs.” 56.17) Y 1.)* SUNY
Downstate Medical Ceuter (“SUNY DMC™)
is a state university healthcare facility
established as a part of SUNY under the
Education Law of the State of New York.?
(Id §2.)

The Research Foundation of SUNY (“the
Research Foundation™) is a private, nonprofit
corporation established by the New York
State Board of Regents, pursnant to Section
216 of the Education Law of the State of New
York, and is a corporate entity separate from
SUNY. (/d 19 4-5.) The mission of the
Research Foundation since its inception in
1951 has been to administer research grants
awarded to SUNY and its faculty, and to

? Where only one party’s 56.1 Statement is cited,
the facts arc taken from thot porty™s 56.1
Statement, and the other party does not dispute the
fact asserted or has offered no admissible evidence
to refirte that fact.

¥ Decause SUNY Downstate Medical Center iz a
State university health care facility established
mnder New York law as a part of SUNY, see N.Y.
Educ. Law §§ 350(5), 352(1), 352(3), the only
proper institutional State defendant in this actiont
is SUNY. Accordingly, the caption shall be
amended to eliminate SUNY Downstate Medical
Center as & separate defendant.

provide other services in support of the
research, instruction and public service
missions of SUNY. (Declaratiou of James R.
Dennchey 1 4-5.)

Dr. Batuman is an Associate Professor of
Medicine and an Associate Professor of
Anatomy and Cell Biology at SUNY DMC,
and has held those positions since 1992 and
1997, respectively. (Defs.” 56.1 7 3.) The
primary focus of Dr. Batuman’s scientific
research since joining SUNY DMC has been
to understand the role of blood vessel cells,
also known as endothelial cells, in various
blood cancers, including the form of blood
cancer known as multiple myeloma. (& 79.)

Plaintiff Dr. Jin Zhao is a2 woman of
Chinese national origin, who was employed as
a post-doctoral associate in a scientific
research laboratory run by Dr. Batuman at
SUNY DMC, from Janwary 14, 2002, until
she received a formal termination letter from
Dr. Batuman on October 25, 2002. (Id. 1 6.)

2. Dr. Batuman’s Laboratory

In connection with her role as an academic
physician-scientist, Dr. Batuman operates a
research laboratory located at SUNY DMC.
(Id v 14) Funding for the research
conducted in Dr. Batuman’s laboratory is
provided through grants obtained from public
and private health institutions, such as the
National Institute of Health, the Veterans
Administration, the Amerncan Cancer Society,
the American Heart Association, the
American Lung Association (Brooklyn
Chapter), the Multiple Myeloma Research
Foundation, and through prants provided by
private pharmaceutical companies. (Jd §15.)
Grants for Dr. Batuman’s laboratory are
obtained through a competitive application
process pursuant to which Dr. Batuman, as the
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principal investigator on a proposed research
project, submits a grant proposal in the
appropriate form to one of the public or
private institutions from which funding for
snch projects is available. (fd 9§ 16.) The
operation of Dr. Batuman's laboratory is
strictly dependent on the receipt of funds from
such grants, and the production of publishable
research by the laboratory is essential to
obtaining new grants, as well as extensions or
renewals of existing grants, (Jd §17.)

Applications for the granis are made
through the Research Foundation, which holds
and administers the funds that scientists at
SUNY campusges obtain from sources other
than SUNY to conduct their research activities
(hereinafter, “extra-mmnral funding™. (Id 1Y
18-19.) At Dr. Batuman’s request, and
pursvant to prescribed procedures, the
Research Foundation disburses funds and
makes payments for expenses related to the
rescarch for which Lr. Batuman has obtained
extra-mural funding. (/d. §20.)

Part of Dr. Batuman’s role as a member of
the faculty at SUNY DMC is to provide
research training for medical students,
graduatc and undergraduate students, and
post-graduate clinical residents. (Id. 9 21.)
Therefore, at any one time, one or more of
these types of research trainees may be
participating in ongoing rescarch in Dr.
Baturnan's laboratory. (Jd. 722.) The funds
that Dr. Batuman obtains from grants, as
admimstered by the Rescarch Foundation,
1nay be used to pay salaries for post-graduate
regearch fellows or asyociates, technicians, or
other individuals, for their assistance with the
laboratory’s research. (Id Y 25.) When Dr.

Batuman hires an individual to work full-time

in the laboratory using funds she has obtained
from grants administered by the Reseatch
Foundation, the individual’s employment is

administercd by the Research Foundation.
({d. § 26.) The individual’s salary and
benefits are provided by the Rescarch
Foundation and, prior to commencing work,
the individual is required 1o provide the
Research Foundation with written
acknowledgment that his or her cmployment
is at-will and governed by the Research
Foundation’s policies. (74.9§27)

From Augnst 2000 to Auvgust 2001, Dr.
Hong Zhang, a woman of Chinese national
origin, was employed in Dr. Batuman’s
laboratory as a post-doctoral associate to
assist with the laboratory’s research. (/d,
28.) During the spring of 2001, while Dr.
Zhapg was working in Dr, Batuman’s
laboratory, she participated in initial research
in the lab concerning a relationship between
endothelial cells and multiple myeloma. (/d.
931.} In connection with this initial research,
Dr. Zhang utilized a process known as flow
cytometry to identify and quantify endothelial
cells in patient blood samples. (/d.932.) The
findings that resulted from Dr. Zhang’s flow
cytometry work and other research work in
Dr, Batuman’s Iab in 2001 led Dr. Batuman to
make a grant application to the Multiple
Myeloma Research Foundation for a Senior
Research Award of $100,000 to study the
rclationship between endothelial cells and the
development of mutliple myeloma (“MMRF
Research™). (Id. 4 34.) That grant application
was approved in or around October 2001. (Jd.
1 35.) Before receiving notice of the grant
approval, Dr. Zhang accepted a higher paying
posttion in the Department of Surgery at
SUNY DMC. (Id.936.)
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3. Hiring of Dr. Zhao

Aller Dr. Zhang left Dr. Batuman’s
laboratory, Dr. Batuman placed an
advertiscment in the October 2001 issuc of
Science, seeking post-doctoral associates to
assist in the MMRF research and other
ongoing research in her lab. (J4. 7 39.) Dr.
Zhao responded to thc advertisement by
sending a copy of her resume and, on or about
November 6, 2001, Dr. Zhao appeared for an
interview at Dr. Batuman’s request for one of
the advertised positions. (fd Y] 40-43.)
During the interview, Dr. Batuman broadly
explained to Dr. Zhao the research that she
wag conducting and intended to conductin her
laboratory. (/d. | 44.) At Dr. Batuman’s
request, plaintiff was interviewed for a second
time on or about November 22, 2001, (/d. 1
47.)

According to Dr. Zhao, at the interviews,

she was given the impression from Dr.
Batuman’s statements that she admired
Chinesc pcoplc because of their capacily (o
work, that Chinese people had been employed
hy her in the past and she admired their work
ethic, and that she was impressed by the
recommendation letter from a doctor which
mentioned that on one occasion Dr, Zhao had
“slept in the lab” to ensure the proper time
course for an experiment. (Zhao Decl. 17 8-
9.) For example, Dr. Zhao testified that,
during the interview, Dr. Batuman stated, “T
know Chinese studeuts work very hard, long,
so I like to employ Chinese.” (Zhao Dcp., at
154.) Dr. Zhao also testified that, during the
interviews, Dir. Ratuman “gaid Chinese work
very hard and for a long time, and the people
who really produce results are these Chinese
people.” (Zhao Dep., at 155.)

On November 26, 2001, Dr. Batuman sent
Dr. Zhao a letter, via regular mail and email
offering her a position as a post-doctoral
research associate at a salary of $45,000 per
year. (Defs.” 56.1 9 53.) The letter stated:

Thiz Jetter is to offcr you a
postdoctoral research associate in my
laboratory with a salary of $45,000 a
year for at least two and at most three
years.

(Defs.” Ex. 13; see aiso Defs.’ Ex. 12.)) Onor
aroumd November 30, 2001, Dr. Zhao
contacted Dr. Batuman and accepted the
position. (Defs.” 56.1 17 54.)

On  December 4, 2001, prior to
commencing work in Dr. Batuman’s
laboratory, Dr. Batuman escorted plaintiff to
the offices of the Research Foundation where
Dr. Zhao completed and signed the Research
Foundation application form and the
employee assignment formm. (Defs.” 56.1 1
58.) The application form contained the
following representations immediately above
“Applicant’s Signaturc” line that Dr. Zhao
signed at the bottom of the first page:

I understand that if hired by the
Research Foundation, my employment
is terminable at will, with or without
cause, based on the employment needs
of the Research Foundation as it may
determine in its sole discretion.

(Id. 9 59; Defs.” Ex. 14.) The employec
assignment form contained the following
language immediately above the “Employec
Signature” line that Dr. Zhao signed in the
middle of the second page:

I accept the position indicated above
as an employee of The Rcsearch
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Foundation of State University of
New York. T understand this position
is subject to final approval by the
Research Foundation and is
terminable at will. 1 have read the
Patient Waiver and Release
Agreement and accept it as a condition
of employment. T also agree to abide
by all policies and regulations of the
Research Foundation.

(fd. 4 60; Defs.” Ex. 15.) Dr. Zhao claims to
have signed these forms without examining
their content, and did not read these
staternents “in a very small type face.” ! (Zhao
Decl. ] 14-15.)

4. The Research Foundation T.atler

On or around February 19, 2002, after Dr.
Zhao began working in Dr. Batuman’s
laboratory, she received a letter from Anthony
Selvadurai (“Selvadurai®) of the Research
Foundation. (Defs.” 56.1 7 64.) Selvadurai’s
letter stated that plaintiff vad beeu appointed
“to the position of Postdoctoral Associate with
the Research Foundation™ and that, pursuant
to the policies of the Research Foundation, her

* The Research Foundation seeks to have the

Court disrepard Dr. Zhao's declaration because it
is inconsistent with her prior deposition testimony.
{The Research Fonmdation Reply Rrief, at 2-3) In
particular, the Research Foundation argues that,
contrary to her declaration, Dr. Zhao testified in
her deposition that she read the employment forms
before signing them. (/d.) The Court need not
rezolve thiz issue because resolution of this faotual
issue is unnecessary for purposes of deciding the
summary judgment motions. To the extent that
the Research Foundation is seeking (o have the
declaration disregarded in its entirety, they have
not pointed to any other incongistencies with prior

testimony or set forth any basis for doing so with
respect to the other statements in the declaration.

appointment “may be terminated with or
without cause or notice at any time at either
[her] option or that of the Research
Foundation.” (/d. Y 65; Defs.” Ex. 20.)
According 10 Dr. Zhao, when she received
this letter, it was the first time she became
aware that she was not comsidered Dr.
Batuman’s employee and that her appointment
could be terminatcd with or without canse or
notice at any time. (Zhao Decl.§17.) Zhao
further alleges that she became upset by this
letter because she accepted the position in Dr.
Batuman’s lahoratory with the understanding
it would be guaranteed tor a two-year term.
(7d.)

In late February or early March 2002, Dr.
Zhao met with Dr. Batuman and expressed
concem about the representation in the letter
stating that she could be terminated “with or
without canse or notice at any time.” (Defs.’
56.1 Y 66-67.) According to Dr. Zhao, Dr.
Batuman told her, in substance, (1) that Dr.
Batuman’s grants paid Dr, Zhao’s salary, (2)
that Dr. Zhao was not actually being paid by
the Research Foundation, and (3) that,
because it was Dr. Batuman®s grants and her
funds that paid Dr. Zhao, Dr. Zhao had a
guaranteed position for at least two years.
(Zhao Decl. 18.) Dr. Zhao alleges that she
had reccived another offer of employment
from Sophie Davis School of Biotedical
Education, City University of New York and
had until March 29, 2005 to accept the job
offer. (Zhao Decl. 9 20-21; P1.’s Ex. G.)
During this discussion, in light of (e
Selvadurai letter and the existence of another
job opportunity, Dr. Zhao requested that Dr.
Batuman provide her with a written document
guaranteeing the employment for a two-vear
term. (Zhao Decl. §19.)

In response, on March 25, 2002, Dr.
Bawman provided Dr. Zhao with a letter
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intended to address Dr. Zhao's concern.
(Defs.” 56.1 T 72.) The letter stated, in
relevant part:

I had thought that ovur (wo
conversations i the last four weeks
had cleared the issues we were
speaking about and that is why I did
not wriie to you. But I am happy to
do so now,

I am happy that the lab is working and
it is your doing. Regarding the job
security as I told you before we have
funding for you for two years for sure.
In May we will know if we have
funding for the third year ag well, As
T alsa said you will get a cost of living
increase of 3% at the sccond vear,
This week we should also know if we
can afford a technician, and if you
decide we need one we can give an ad
to the paper and you can start
interviewing people. As long as my
laboratory is here at SUNY you hiave
a position in it.

#* * |

I have a feeling that you may be
looking for another position, and if
you decide to leave please let me
know some months in advance. I
would like to say that I would like youn
to stay here and give our experiments
a chance to develop into an arca and
an academic career for youn. [ think
we work well and the worst is over in
the sense of petting started.

(Defs.” Ex. 21.)

5. Dr. Zhao’s Performance on the
Laboratory Projects

According to the defendants, Dr. Batuman
Icarned later in 2002 that Dr. Zhao's
performance with respect to three laboratory
projects was unsatisfactory. Dr. Zhao
disputes that her performance was deficient in
any respect. A summary of the evidence on
these three projects 1s set forth below,

(a) The MMRF Research

During April through July 2002, in
connection with the MMRF Research,
plaintiff performed the (ow cytomeiry
process on blood samples from patients with
and without multiple myeloma to identify and
count endothelial cells in those samples.
(Defs.” 56.1 § 73.) According to Dr.
Batuman, she discovered that Dr. Zhao’s
results were flawed because, in performing
the process, she made the following mistakes:
(1) she “did not analyze four sub-samples of
patient blood stained with unique anttbody
combinations to accurately identify
endothelial cells™; (2) she “did not incorporate
comirol information into the process to
establish a baseline for flow cytometer’s
detection of the antibodies used in the
process”; (3) she “did not record the volumes
of the patient blood samples and the white
blood cell samples from which she had
obtained her results to allow calculation of the
absolute number of endothelial cells per
microliter of patient blood™; und (4) she “did
not print out her resnlts of the process nsing a
dot plot display suitable for publication.”
(Batuman Decl. 19 125, 130; Defs.” Exs. 22-
37.)

On or about May 17, 2002, Dr. Baturman
provided Dr. Zhao with 2 memo summarizing
the experimental plans for the laboratory for
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the next six months. (Defs.’ 56.1 9 78.) In
the May 2002 memo, Dr. Batuman explained
to Dr. Zhao that her “hope™ was that “we™ —
meaning Dr. Batuman, plaintiff, and the other
individuals involved in the lab’s research —
could conduct the experimental plaps
described in the memo “and get at least 3*
manuscripts ready for submission to scientific

Journals “in the next 4 months.” (Batuman
Decl. q 134; Defs.” Ex. 38.)

On or about August 1, 2002, Dr. Batuman
reviewed Dr. Zhao's flow cytometry results
again to assess her progress on that work.
(Defs.” 56.1 9 81.) When Dr. Batuman
condnected this review, she concluded that the
results from the flow cytometry process were
flawed becanse she had not corrected the
flaws that Dr. Baturnan had pointed out to her
and, thus, the results could not be used to
publish a scientific manuscript concerning the
MMRF Research. (Defs.’ 56.1 4 82, 84;
Batuman Decl. Y 147, 152.)

Dr. Zhao disputcs that her work on the
flow cytometry process was flawed.
According to Thr. Zhao, she had arguments
with Dr. Batuman on several occasions
because (1) Dr. Zhao questioned the number
of samples she was asked to process because
there were not enough samples for a control
group, which would enable her to obtain a
statistically relevant result; (2) despite the fact
that a seties of flow cylometry experiments
had been conducted by Dr. Zhang prior to Dr.
Zhao’s arrival, there were no written protocols
to use for experiments and she was expected
to reconstruct the experiments withmat
protocols; and (3) Dr. Batuman expected
“results” which supported her theories, did not
care about the process used to obtain them
and, in one instance, threw a printout
containing data back in Dr. Zhao’s face.
(Zhao Decl. 1 37-39.) Dr. Zhao also claims

to have pointed to a number of problems in
the operation of the laboratory. (Id. 143.) In
particular, Dr. Zhao asserted that the number
of people working in Dr. Batuman’s
laburatory was “inconsistent and fluctuated
with each academic term,” and that there were
inexperienced students in the laboratory. (/d)

(b) The Primatc Research Project

In March 2002, in connection with a
research project in Dr. Batuman’s laboratory
know as the “primate research project,” Dr.
Zhao was asked by Dr. Batuman to perform a
test known as an ELISA assay to measure the
levels of certain proteins in blood samples
from infant primates that had been obtained
after a 16-week experimental cycle, (Defs.’
36.1999.) The ELISA assays Dr. Zhao was
asked to perform were purchased as kits from
one of several companies that provide
malerials to commercial and research
laboratories. (Jd 7 100.) Dr. Batuman
instructed Dr. Zhao to perform the assays
accordance with the directions contained in
the instruction booklet included in the assay
kits, reviewed with Dr. Zhao the steps of the
ELISA assay as detailed in the booklet, and
asked Dr. Zhao to study the booklet carefislly.
({d. 1104.) Dr. Batuman claims that, when
asked to parform the assays, Dr. Zhao assured
Dr. Batuman that she was familiar with the
ELISA assay process and that performing the
assays was “easy.” (Batuman Decl. Y 206.)

According to Dr. Batuman, the majority of
the results Dr. Zhao obtained from the ELISA
assays were unreliable because, when Dr,
Zhao performed the assays, she fajled to
create reliable baseline curves for the
measurement of the proteins in the infant
primate blood samples. (Jd. 9 208.) Dr.
Batuman turther asserts that, because infant
primate blood samples similar to those Dr.
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Zhao used np m performing the ELISA
assays could not Dbe obtained without
repealing the entire 16-week experimental
¢ycle of the primate research project again,
Dr. Zhao’s allcged improper exccution of the
ELISA assays “resulted in an enottmous waste
of time and resovrces™ (Id 9 214) Dr.
Batuman also claims that, because funding
and other resources were unavailable to obtain
similar samples by repeating the entire 16-
week experimental cycle, the primate research
project was never completed and Dr. Batuman
and her collaborator, Dr. Smith, were unable
to use results from the project to apply for a
grant of funds from the National Institutes of
Health to conduct further research. (Jd. 9
215-16.)

According to Dr. Zhao, this projcct was
tangential to the research focus of Dr.
Batuman’s laboratory and was not mentioned
in the description of duties and
responsibilities in the advertisement for the
position Dr. Zhao filled. (Zhao Decl. q 49:
I'.’s Exs. A, D, and H.) Moreover, vontrury
to Dr. Batuman’s statements, Dr. Zhao denies
ever claiming or assuring Dr. Batuman that
performing the assays was easy. (Zhao Decl.
1 52.) Dr. Zhao also asserts that there were
two other people in the laboratory performing
ELISA assays and, thus, it is improper to
ascribe blame to her for the purported poor
results. (/d 952.) Dr. Zhao ¢laims that Dr.
Baturnan never complained about the results
she obtained from these experiments nor
mentioned that there was a limited number of
primate blood samples. (Id Ty 50, 52.) In
short, Dr. Zhao disputes that her actions
caused the depletion of the entire reserve of
primate blood samples. (Id Y 53.)

(¢) The Hypoxia Manuscript

During the period from January to

December 2001, before plaintiff begap
working in Dr. Batuman’s laboratory, Dr.
Batuman and other individuals associated
with her laboratory conducted research on the
elfect of reduced oxygen (also known as
hypoxia) on the function of certain blood cells
in relation to the growth of cancerous tumors,
(Defs.” 56.1 9 111.) That research led to the
laboratory’s preparation and suhmisgion of a
manuscript to the Blood Jowrnal (the
“Hypoxia manuscript™) on or about February
26,2002, (Id Y112.) On April 1, 2002, Dr,
Batuman received an email from the Blood
Journal containing peer-review criticisms of
the Hypoxia manuscript. (/d § 113.) The
peer review criticisms indicatcd that revisions
to the text of the Hypoxia mamiscript and to
data Figures 1 through 6 in the menuscript
would have to be made by the laboratory in
response to the criticisms. (1d. 71114.) A fow
days afier Dr. Batuman received the April
email from the Blood Journal, she met with
Dr. Zhao and explained that she expected Dr.
Zhao to complete the revisions to one of the
data figures in the Hypoxia manuscript —
Figure 1 - in response to the peer-review
criticisms in the email. (7. §115.) To revise
Figute 1, Dr. Zhao needed to perform
experiments to isolate two proteins present in
the endothelial cells under hypoxic conditions
at various time points, and display her results
from those experiments using a technique
known as a Western Blot. (ld §116.)

According to Dr. Batuman, Dr, Zhao told
her that producing the Western Blot [ur the
revisions to Figure 1 of the Hypoxia
manuseript would be simple and that she
would be ablc to complete it easily. (Batuman
Decl. §228.) Dr. Batuman asserts that, during
May and June 2002, she reviewed the Western
Blots made by Dr. Zhao and found that none
of them was of the requisite quality for
publication in the Hypoxia manuseript
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because they contained flaws that occurred
during their production. (/d 94 230-40.) Dr.
Datuman fucther cluims that, during the first
two weeks of August 2002, Dr, Zhang and Dr,
Batuman produced a Western Blot of the
quality nceded for publication in the Hypoxia
manuserint. (74 Y 257-59) The Hypoxia
manuscript was later published in the March
15, 2003 issuc of Blood Journal. (Defs.” 56.1
1136)

According to Dr. Zhao, although she
mentioned that she was familiar with Western
Dlots generally and (hey involved a simple
technique, she never advised Dr. Batuman that
producing the Wegiern Blot for revisions to
Figure 1 of the Hypoxia manuscript would be
simple or that she would be able to complete
it easily. (Zhao Decl. ] 58.) Dr. Zhao points
to the scathing and critical evaluation of the
manuscript from the reviewers at Blood
Journal which stated that, among other things,
the following:

Although the reviewers found merit in
your paper, there is shared concern
that your results lack statistical
validation and that considerably more
work must be done in order to
strengthen your conclusions regarding
the importance of Smad? and Smad?2
in the hypoxic response. Moreover,
your paper contains a large number of
errors which significantly detract from
the impact of your work. These
problems preclude your paper in
Blood. If you think you can
~adequately respond to these
substantive issucs as well as other
problems noted in review, we are
willing to consider a revised paper,
which we will carefully re-evaluaie,
Please be aware that this invitation by
no means puaranicces eventual

acceptance of your manuseript.

(Defs.” Ex. 51.) Dr. Zhao stated that, based
upon these criticisms, she realized that she
would have to repeat the experiment many
times before obtaining a usable result and Dr,
Batuman’s expectations about producing
results in such a short time frame were
unrealistic. (Zhao Decl. 1Y 57, 60.) Dr. Zhan
asserts that even highly experienced
rescarchers frequently have to repeat the
Western Blot numerous times in order to get
good data. (Jd 7 59.) Dr. Zhao further
claimed that her Western Blot results
represented the truth of her experiments and
that shc could not produce the image that Dr.
Batuman wanted in the short time frame she
was given. (ld Y 60.) Dr. Zhao also claims
that Dr. Batuman and Dr. Zhang used her
Western Blot results in otdet to troubleshoot
the data and produce the Wesiern Blot
“image” that they wanted to publish. (Jd
62.) Moreover, Dr. Zhao points out that Dr.
Batuman apd Dr. Zhang were unable to
pruduce 3 Western Blot of publishable quatity
in the second round of review. (Id 9§ 64.)

6. Dr. Batuman’s Alleged Treatment of Dr.
Zhao

In addition to disputing that her
performance on these projects was defective,
Dr. Zhao also submits evidence which she
believes demonstrates that Dr. Batuman’s
expectations about her job performance were
unrcalistic and were cansed by Dr. Batuman’s
stereotypical view that employees of Chinese
origin should work harder than other workers.
In particular, Dr. Zhao points to the following:
(1) when Dr. Zhao went to use the flow
cytometry machine in another room, Dr.
Batuman complained that Dr. Zhao did not
spend enough time in the laboratory, taunted
her aboult the statement in the
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recommendation letter that mentioned that Dr.
Zbhao had slept in the laboratory in a prior job,
and questioned why she did nor have that
seme dedication in the laboratory (Zhao Decl,
1 30); (2) once at lunch, Dr. Batuman told a
story ahout her Chinese babysitter’s husband
who would pitch in when the hahysitter did
not come or could not show up (Id § 31); (3)
on one occasion, when Dr. Zhao was on her
way to the ladies’ room, Dr. Batuman shouted
at her to return to the laboratory and, as a
result, Dr. Zhao became fearful of leaving the
laboratory to use the ladies’ room (/4 Y 32);
(4) Dr. Zhao scldom, il ever, left the
laboratory to eat her Tunch (I § 33); (5) Dr.
Zhao was not permitied to use the library to
review citations in scientific literature, but,
instead, was given a laptop to use at home to
look up the citations (Id); (6) wheu Dr.
Batuman got really angry at Dr. Zhao, she
would ridicule Dr. Zhao’s heavy accent,
which would embarrass Dr. Zhao (/d. v 34);
and (7) even though Dr. Batuman had placed
an advertisement for two positions, Dr. Zhao
was the only person hired to work in the
laboratory, which did not even employ a full-
time technician, (14 9 44)

7. Dr. Zhao’s Termination

On August27,2002, Dr, Batuman sent Dr,
Zhao an email in which she informed Dr.
Zhao that she was dissatisfied with her work
aud ler contributions to the laboratory’s
rescarch. (Defs.” 56.1 § 138.) In that email,
Dr. Batuman told Dr. Zhao that, unless she
saw “a sigoificant change in [Dr. Zhao’s]
work habits, productivity, and attitude,” her
employmeut would be terminated. (/d J139;
Defs. Ex. 59.) Approximately one month
later, on October 4, 2002, Dr. Batumau met
with Dr. Zhao to discuss Dr. Zhao’s progress
on the MMRF Research. (Id Y 143.) Dr.

Batuman outlined in that meeting how she
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was dissatisfied with Dr. Zhao’s work, (Id. 19
144-47.) Dr. Zhao insisted that therc was no
problem with her progress on the MMRF
rescarch, that she should be listed as an author
on e Hypoxia manuscript, and that Dr.
Zhang should ot be listed as an author. (/4.
q 148)

Following the meeting, on October 4,
2002, Dr. Batuman decided to terminate Dr.
Zhao's employmeut in her laboratory. (/4 1
150.) Specifically, according to Dr. Batuman,
she terminated Dr. Zhao’s employment based
on, among other things, the following: (1) Dr.
Zhao’s failure to propetly perform flow
cytometry work for MMRI' Research in
accordance with her requirements; (2) Dr.
Zhao’s failure to correct errors that she made
in performing the flow cytometry process for
the MMRF Research which Dr. Batuman had
pointed out to her; (3) Dr. Zhao’s failure to
make sufficient progress on the MMRF
Research which resulted in the non-renewal of
the grant for that research for funding in 2003;
(4) Dr. Zhao's failure 1w create reliable
baseline curves in performing ELISA assays
for the primate research project that resulted
in an enormous waste of time and resources,
as well as the loss of potential funding for Dr.
Batuman's laboratory; (5) Dr. Zhao's failure
to produce a publishable Western Blot for her
tevisions to the Hypoxia manuscript, which
then required Dr, Batuman and Dr. Zhang to
assume responsibility for that task and
resulted in a waste of the laboratory’s
resources and delayed the publication of the
manuscript; () Dr. Zhao's attitude in
response to Dr. Batuman®s comments and
criticisms regarding her work; and (7) Dr.
Zhao’s insistence that the results she obtained
from experimental tasks she conducted in the
laboratory were correct or publishable.
(Batuman Decl. § 290.)
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B. PROCEDURAL HISTORY

Plaintiffinitially filed the complaint in this
action in the Supreme Court of the State of
New York, Kings County, aml, un Junuary 20,
2004, the case was removed to this Court.
The case was originally assipned to the
Honorable Nina (zershon and, on Fcbruary 10,
2006, the case was reassipned to the
undersigned. Defendants subsequently moved

for sommary judgment. Oral argnment was
held on Aupnst 11, 2006.

II. DiscussIoN
A SUMMARY JUDGMENT STANDARD

The standards for summary judgment are
well settled. Pursuant to Federal Rule of Civil
Procedure 56{c), a court may not grant a
motion for summary judgment unless “the
pleadings, depositions, answers to
interrogatories, and admissions on file,
together with affidavits, if any, show that
there is 0o penuine issue as to any material
fact and that the moving party is entitled to
Jjudgment as a matter of law.” FED.R.Crv. P.
36(c); Globecon Group, LLC v. Hartford Fire
Ins, Co., 434 F.3d 165, 170 (2d Cir. 2006).
The moving party bears the burden of
showing that he or she is entitled to summary
jndgment. See Huminski v. Corsones, 396
F.3d 53, 69 (2d Cir. 2005). The court “is not
to weigh the evidence but is instead required
to view the evidence in the light most
favorable to the party opposing summary
judgment, to draw all reasonable inferences in
favor of that party, and to eschew credibility
assessments.” dmnesty Am. v. Town of W.
Hartford, 361 F.3d 113, 122 (24 Cir. 2004);
Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986) (summary judgment is
unwarranted if “the evidence is such that a
reasonable jury could return a verdict for the
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nonmoving party™).

Unce the moving party has met its burden,
the opposing party “must do more than simply
show that there is some metaphysical doubt as
to the material facts . . . [T]he nonmoving
party must come forward with spccific facts
showing that there is a genuine issue for
trial,” Caldarolav. Calabrese, 298 F.3d 156,
160 (2d Cir. 2002) (quoting Matsushita Elec,
Indus. Co. v. Zenith Radio Corp., 475 U.S.
574, 586-87 (1986)). As the Snpreme Court
stated in dnderson, “[i]f the evidence is
merely colorable, or 1s not significantly
probative, summary judgment may be
granted.”  Anderson, 477 U.8, a 249-50
(citations omitted). Indeed, “thc mere
existence of some alleged factual dispnte
between the parties™ alone will not defeat a
properly. supported motion for summary
judgment. Anderson, 477 U.S. at 247-48,
Thus, the nonmoving party may not rest upon
merc conclusory allegations or denials, but
must set forth “concrete particulars™ showing
that a trial is needed. RG. Group, Inc. v.
Horn & Hardart Co., 751 F.2d 69, 77 (2d Cir.
1984) (internal quotations omitted); Tufariello
v. Long Island R.R., 364 F. Supp. 2d 252, 256
(EDN.Y. 2005).  Accordingly. it is
insufficient for a party opposing summary
judgment “merely to assert a conclusion
without supplying supporting arguments or
facts.” BellSouth Telecomms., Inc. v. W.R.
Grace & Co., 77 F.3d 603, 615 (2d Cir. 1996)
(imernal quotations omitted). The Second
Circuit has provided additioval guidance
tegarding summary judgment motions in
discrimination cases:

We have sometimes noted that an
extra measure of caution is merited in
affiming sumrary judgment in a
discrimination action because direct
evidence of diseriminatory intent is
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rare and such intent often must bhe
inferred from circumstantial evidence
found in affiduvits und depositions.

See, eg. Gallo v. Prudential
Rasidential Servs.,22F.3d 1219, 1224
(2d Cir. 1994), Nonetheless,

“summary judgment remaing available
for the dismissal of discrimination
claims in cases lacking genuine issues
of material fact.” McLee v. Chrysler
Corp., 109 F.3d 130, 135 (2d Cir.
1997); see also Abdu-Brissonv. Delta
Awr Lines, Inc., 239 F.3d 456, 466 (2d
Cir. 2001) (“It is now beyound cavil
that summary judgment may be
appropriate even in the fact-jutensive
coutext of discrimination cases.™).

Schiano v. Quality Payroll Sys., 445F.3d 597,
603 (2d Cir. 2006) (quoting Holiz v.
Rockefeller & Co., 258 F.3d 62, 69 (2d Cir.
2001Y).

B. SUBIECT MATTER JURISDICTION

The Research Foundation argues that the
Court does not have suhject matter
Jjurisdiction over Dr. Zhao’s Title VII claims
against the Research Foundation becanse Dr.
Zhao failed to name the Research Foundation
as a respondent in her February 14, 2003
Chatge ot Discrimination filed with the New
York State Division on Human Rights
{(“SDHR"™), which was cross-filed with the
Equal Employment Opportunity Comrmission
(“EEOC™). As set forth below, the Court
finds this argument unpersuasive.

The filing of a complaint with the EEOC
or an authorized state agency, that names the
defendant, is a prerequisite to conunencing a
Title VII action. 42 U.S.C. § 2000¢-
S(D(1Xa); accord Johnson v. Palma, 931
F.24 203, 209 (24 Cir. 1991). However,
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courts have recognized “an exception to the
general rule that a defendant must be named
in the EEOC complaint.” Jd. 1he Second
Circuit has articulated the rationale for this
cxception:

Becanse these charges penerally are
filed by parties not versed in the
vaparies of Title VII and its
jurisdictional and pleading
requirements, we have taken a
“flexible stance m interpreting Title
VII’s procedural provisions,” Egelston
v. State Univ. College at (Geneseo, 535
F.2d 752, 754, 755 (2d Cir. 1976), so
as not to frustrate Title VI1*s remcdial
goals.

Id. This exception, which is referred to as the
“identity of interest”™ exception, allows a Title
VII action to proceed against a party that was
not named in the EEOC complaint “where
there 1s a clear identity ot interest between the
unnamed defendant and the party named iu
the administeative charge.” Fd.

In order to determine whether the “identity
of interests™ exception is applicable, there are
four factors that a court should consider:

(1) whether the role of the unnamed
party could through reasonable effort
by the complainant be ascertained at
the time of the filing of the EEOC
complaint; (2) whether, under the
circumstances, the interests of a
named [party] are so sinilar as the
unnamed party®s that for the purpose
of obtaining voluntary conciliation
and compliance it would be
unnecessary to include the unnamed
party in the EEOC proceedings; (3)
whether its absence from the EEOC
proceedings resulted in  actual
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prejudice to the interests of the
unnamed party; [and] (4) whether the
unnamed party has in some way
represenied to the complainant that its
relationship with the complaioant is Lo
be through the named party.

Id. at 209-10 (quoting Glus v. G.C. Murphy
Co., 562 F.2d 880, 888 (3d Cir. 1977)).

As to the first factor, although the
Research Foundation could have been named
in the EEOC complaint, the roles of the
Research Foundatiou and SUNY, as it relates
to employees, are substantially intertwined.
In particular, the Reacareh Foundation acts as
the employer, but delegates the hiring and
other employmeni decisions to the SUNY
representative, Thus, it is not surprising that
an employee might not understand, in filing
an EEOQC complaint, that both the Research
Foundation and SUNY should be named.

With respect to the second factor, the
relativnship belween the Research Foundation
and SUNY creates nearly “identical interests
with regpect to conciliation and compliance.”
Cook v. Arrowsmith Shelburne, Inc., 69 F.3d
1235, 1242 (2d Cir. 1995). Specifically.
although the Research Foundation is a
separate entity from SUNY, the purpose for
its existence is to administer grants awarded
to SUNY and to provide other services in
support of SUNY’s mission. Thus, SUNY's
grant money flows through the Research
Foundation and the Rescarch Foundation
employees operate under the direction of
SUNY employees. Under such
circumstances, the intertwined relationship
between SUNY and the Research Foundation
and accompanying identity of interests with
respect to conciliation and compliance result
in this factor weighing heavily in Dr. Zhao’s
favor. See Fox v. City Univ. of New York, No.
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95-CV-4398 (CSH), 1996 WL 384915, at *7
(S.DNY. July 10, 1996) (“The whole
purposc of the [CUNY Research] Foundation
was to strearnline the process of procuring and
implementing grants for the colleges of the
City University. In that goal, the Foundation
ncted ns a single intcgrated unit with the
University, and the individual eolleges.™).

The third factor — namely, whether there
has been prejndice to the Research Foundation
—also strongly favors Dr. Zhao. In particular,
the Research Foundation received notice of
the Diserimination Charge filed at the EEQC
before SUNY was put on notice. In fact, it
was the Research Foundaltion Gl transmitted
the charge to SUNY via a memorandum dated
January 27, 2003, (PL’s Ex. J.) Therefore,
the Research Foundation cannot claim that
they were unaware of the discrimination
charge fromn its inception and has failed to
demonstrate any prejudice resulting from not
bemg specifically named in that charge.

The fourth factor favors the Rescarch
Foundation. There is no indication that the
Research Foundation represented to Dr. Zhao
that its relationship with Dr. Zhao should be
through the narmed party. To the crntrary, Dr.
Zhao was advised by SUNY, in its position
statement to the SDHR, that Dr. Zhao was “an
employee of the Research Foundation, a non-
siate, private entity” and that SUNY DMC
was “unable to respond to those allegations
concermng the Research Foundation™ since
the Research Foundation was “not a party (o

this matter.” (Defs.” Ex. 77.)

Having carefully considered these factors,
the Court finds that the “identity of interest”
exception is applicable here, especially given
the close, intertwined relationship between the
two entities and the lack of prejudice to the
Rescarch Foundation. See Fox, 1998 WL
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273049, at *6 (finding identity of interest
under the four-factor Johrson test between
CUNY and the Research Foundation of
CUNY and, thus, denying motion to dismiss
Title VII claims against the Foundation, cven
though the EEQC complaint did not name the
Foundation). Accordingly, the Court refuses
to dismiss the Title VII claims against the
Research Foundation for lack of subject
matter jurisdiction.

C. DISCRIMINATION CLATM

Delendauts argue that Dr. Zhao's
discriminatory termination claim fails as a
matter of law because the undisputed facts
demonstrate that she was terminated for
legitimate, non-discriminatory reasons  For
the reasons set forth below, the Court finds
that summary judgment on that ground is
unwarranted.’

1. Legal Standard

Decause  plaintiffs preseots no  direct
evidence of discriminatory treatment based on
her national origin, the Court reviews her
claim under the three-step, burden-shifting
framework established by the Supreme Court
in McDonnell Douglas Corp. v. Green, 411
U.8. 792, B02-03 (1973). To establish a
prima facie case of racial diserimination under
Title VII, a plaintiff musi show (1)

* In addition to alleging ¢laims under Title VTI,
plaintiff alleges discrimination under New York
State Human Rights Law. Claims of
discrimination brought under New York state law
are analyzed vsing the =ame framewaork as claims
brought vnder Title VII, and the outcome under
state law will be the same as the outcome under
Title VII. Seez Van zZomi v. KLM Roval Dutch
Airlines, 80 F.3d 708, 714-15 (2d Cir. 1996).
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membership in a protected class; (2)
satisfactory job performance; (3) an adverse
employment action; and (4) that the adverse
employment action occurred under
circumstances giviug rise to an mference of
discrimination. Cruz v. Coach Stores, Ine.,
202 F.3d 560, 567 (2d Cir, 2000). The Second
Circuit has characterized the evidence
necessary for the plaintiff to satisfy this initial
burden as “minimal” and “de minimis.” See
Zimmermann v, Assocs. First Capital Corp.,
251 F.3d 376, 381 (2d Cir. 2001).

Once plaintiff establishes a prima facie
case, the burden shifts to the defendant to
“‘articulate some legitimate,
nondiscriminatory teasou for the’
termination.” Patterson v. County of Oneida,
375 F.3d 206, 221 (2d Cir. 2004) (quoting
O'Connor v. Consol. Coin Calerers Corp..
5171.5.308, 311 (1996) (quoting McDormell
Douglas, 411 U.S. at 802))). If the defendant
carrics that burden, “the burden shifts back to
the plaintiff to demonstrate by competent
evidence that “the legitimate reasons offered
by the defendant were not its true reasons, but
were a pretoxt for discrimination.”” Patterson,
375F.3d at 221 (quoting Texas Dep 't of Cmiy.
Affairs v. Burdine, 450 U.8_248, 253 (19R1)).
“*The ultimate burden of persuading the trier
of fact that the defendant intentionally
discriminated against the plaintiff remains at
all times with the plaintiff.”” Patterson, 375
F.3d at 221 (quoting Zexas Dep’t of Cmiy.
Affairs, 450 .S, at 253).

To meet this burden, the plaintiff may rely
on evidence presented to ¢ztablish her prima
facie casc as well as additional evidence.
Such additional evidence may include direct
or circumstantial evidence of discrimination.
Desert Palace, Inc. v. Costa, 539 U.S. 90,
99-101 (2003). It is not sufficient, however,

for a plaintiff merely to show that he or she
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satisfies “MeDonnell Douglas’ s minimal
requircments of a prima facie case” and to put
forward “evidence from which a factfinder
could find that the employer’s explanation . .
. was false.” James v. NV, Ass'n, 233 F.3d
149, 157 (2d Cir. 2000). Instead, the key is
whether there is sufficient evidence in the
record from which a reasonable trier of fact
could find in favor of plaintiff on the ultimate
issue, that is, whether the record containg
sufficient evidence to support an inference of
diserimination. See id; Comnell v
Consolidated Edison Co. of N.Y., Inc., 109 F,
Supp. 2d 202, 207-08 (S.D.N.Y. 2000).

Ag the Second Circnit observed in James,
“the way to tell whether a plaintiff’s case is
sufficient to snstain a verdiet is to analyze the
particular evidence to detetmine whether it
reasonably supports an inference of the facts
plaintiff must prove - particularly
discrimination.” 233 F.3d at 157, see Lapsley
v. Columbia Univ., 999 F. Supp. 506, 513-16
(5.D.N.Y. 1998) (advocating elimination of
MecDonnell Douglus test in favor ol simplified
approach focusing on ultimate issue of
whether sufficient evidence existe to permit
jury to find discrimination); see aiso Norton v.
Sam’s Club, 145 F.3d 114, 118 (2d Cir. 1998)
(“The thick accretion of cases interpreting this
burden-shifting framework should not obscure
the simple principle that lies at the core of
anti-discrimination cases. In these, as in most
other cases, the plaintiff has the ultimate
burden of persuasion.™).

2. Application

At the outset, the Court finds that plaintiff
has made out the prima facie case required by
MeDonnell Douglas, based upon, as discussed
more fully below in connection with prong
three, plaintitt’s membership in a protected
clasz, as well as evidence relating to the
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circumnstances of her hiring, her work at the
laboratory, and her termination. In response,
defendants have established a legitimate non-
discriminatory reason for her dismissal,
namely, plaintiff’s failure to perform her job
adequately. Hence, the Court proceeds
directly 1o the ultimate question of whether
plaintiff has presented sufficient evidence
from which a reasonable jury could find
discrimination on the basis of national origin
by examining each party’s evidence
individually and then proceeding to evaluate
the cvidence as a whole. See Tomney v. Int!l
Ctr. jor the [disabled, 357 F. Supp. 2d 721,
742 (8.D.N.Y. 2005); Stern v. Trustees of
Columbia Urniv., 131 T.3d 305, 314 (24 Cir.
1997); see also Siano v. Haber, 40 F. Supp.
2d 516, 520 (5.D.N.Y.), gf°d mem., 201 F.3d
432 (2d Cir. 1999); Lapsley, 999 F. Supp. at
515.

In response to defendants’ motious for
summary judgment, plaintiff points to several
pieces of evidence in support of her argument
that a reasonable jury could find that
defendants’ proffered non-discriminatory
reason for the termination was a pretext for
diserimination based on national origin, First,
Dr. Zhao points to statements she allepes wers
made to her by Dr, Batuman at the time of her
interview indicating that she was making
hiring decisions based upon ethnic
stereotyping. In particular, according to Dr.
Zhao, Dr. Batuman told her that she liked to
employ Chinese people because they work
very hard and very long hours. For example,
Dr. Zhao testified that, during the interviews,
Dr. Batuman “said Chinese work very hard
aud for a long time, and the people who really
producc results are these Chinese people.”
(Zhao Depositiou, at 155.) In additiou, Dr.
Zhao alleges that Dr. Batuman stated that she
was impressed by the recommendation letter
of a doctor from one of Dr, Zhao’s previous
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jobs, which mentioned that on one occasion
Dr. Zhao had “slept in the lab™ to ensure the
proper time course for an experiment. {(Zhao
Decl. at 19 8-9.)

Second, Dr. Zhao alleges the use of this
type of ethnic stereotyping by Dr. Batuman in
employment decisions, including her
termination, is further evidenced by her
treatmeni of Dr. Zhao in the laboratory, as
well as other ethnic comments relating to
national origin. Specifically, Dr. Zhao points
to the following evidence: (1) when Dr. Zhao
wenl o use the flow cytometry nachine in
another room, Dr, Batuman complained that
Dr. Zhao did mot spend enough time in the
laboratory, taunted her about the statement in
the recommendation letter that mentioned that
Dr. Zbao had slept in the laboratory in a prior
job, and questioned why she did not have that
dedication in the laboratory (Zhao Decl. ] 30);
(2) once at lunch, Dr. Batuman told a story
about her Chinese babysitter’s husband and
how the husband would help out when the
babysitter did not come or could not show up
{Zhao Decl. 9 31); (3) on one occasion, when
Dy, Zhao was on her way to the ladies’ room,
Dr. Batuman shouted at her to return to the
laboratory and, as a result, Dr. Zhao became
fearful of leaving the laboratory 1o use the
ladies’ room (Zhao Decl.  32); (4) Dr. Zhao
seldom, if ever, left the laboratory to each her
lunch (Zhao Dect. § 33); (5) Dr. Zhao was not
permitted 1o use the library to review citations
in scientific literature, but, instead, was given
a laptop to use at home to look up the citations
(Zhao Decl. 1 33}); (6) when Dr. Batuman got
really angry at Dr. Zhao, she would ridicule
Dr. Zhao's heavy accent, which would
cmbarrass Dr. Zhao (Zhao Decl. 1 34); and (7)
when Dr. Zhao attended a party at Dr.
Batuman’s apartroent in August 2002 with
several L'urkish guests, Dr. Batuman asked
Dr. Zhao whether she though Turkish people
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are “more lovely” than Chinese people (Zhao
Dep. 636-39, 749-50).

Third, not only does Dr. Zhao dispute
defendants” claim that her performance was
defective, but she also points to evidence
regarding a lack of resources and staffing in
the laboratory, which she also attributes to Dr.
Batuman’s unrealistically high expectations
regarding her performance based on ethnic
stereotyping of individuals of Chipese origin.
Forexample, Dr. Zhao points to evidence that,
even though Dr. Batuman had placed an
advertisement for two positions, Dr. Zhao was
the only persou hired to work in the
laboratory, which did not even employ a full-
time technician. (Zhao Decl. Y 44.)

Defendants argues that such evidence is
insufficient to defeat the motions for summary
judgment. The Court recognizes that the fact
that an employee disagrees with the results of
an employer’s decisionregarding termination,
or even has evidence that the decision was
objectively incorrect, does not demonstrate,
by itself, that the employer's proffered
reasons are o pretext for termination. See,
e.g., Rorie v. United Parcel Serv., Inc., 151
F.3d 757, 761 (8th Cir. 1998) (stating that
“the relevant inquiry was whether [plaintif¥]
created a genuine issue of inaterial fact as to
whether her discharge was gender-based and
not whether her termination was reasonable”
and noting that “[ijt is not the task of this
court to determine whether [the investigator’s]
investigation was sufficicntly thorough or
fair™). Moreover, the Court notes that, in the
instant cage, there is ¢certainly much evidence
in the record from which a jury could
reasonably conclude that Dr. Zhao was
terminated not because of her national origin,
but rather because she failed to perform her
job in a competent manner. However, having
carcfully examined the evidence contained in
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the record, the Court concludes that, when
viewed as a whole and in the light most
favorable 1o plamtiff, the evidence creatcs
genuine issues of material fact as to whether
defendants® stated reason [or lerminaling
plaintiff was pretextual, and whether Dr.
Zhao’s national origin was a factor in the
termination decision. In particular, the Court
relies on, among other things, the evidence
regarding statements allepedly made by Dr.
Batuman at the time she hired Dr. Zhao which
reflect that she may have higher performance
expectations for individuals of Chinese origin
because of her belief in certain ethnic
stereotypes. The evidence regarding such
statements combined with other cvidence —
mcluding evidence that Dr. Batuman made
other statements during her employment
relating to Dr. Zhao’s national origin and also
that Dr. Batuman may have imposed work
requirements and expectations that would not
have been imposed on a mnon-Chinese
employee — provides a tactual basis from
which a jury could infer discriminatory intent
atd, 1hus, creales genuine issues of material
fact that defeat defendants’ motions for
sumnmary judgment.

The Court finds defendants’ arguments in
support of the motions for sumrnary judgment
unpersuasive. In the sex discrimination
context, both the Supreme Court and the
Second Circuit have held that dccisions
resulting from “stereotyped” impressions or
assumptions about the characteristics or
abilitica of women violatc Title VII. See City
of Los Angeles, Dep't of Water & Power v.
Manhart, 435 U8 702, 708 & 708 n.13
(1978); EEOC v. Joe s Stone Crab, Inc., 220
F.3d 1263, 1284 & n.20 (11th Cir. 2000)
(finding that ernployer could be held liable
under Title VII where it “deliberately and
systematically excluded women from food
server positions based on a sexual stercotype
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which simply associated ‘finc-dining
ambiance’ with all-male food service™) (citimg
Frice Waterhouse v. Hopkins, 490 U.8. 228
(1989)); see also Galdieri-Ambrosini v. Nat'l
Realty & Dev. Corp., 136 F.3d 276, 289 (24
Cir. 1998) (“Evidence of sexual stereotyping
may provide proof that an cmployment
decision or an abusive environment was based
on gender.™Y. Lindahi v. Air France, 930 F .24
1434, 1439 (9th Cir. 1991) (finding that sex-
stereotyping comments suggested that
employer made promotion decision on the
basis of stereotypical images of men and
women). ‘These same principles undoubtedly
apply with equal force to racial and ethnic
stereotyping. See, e.g., Thomas v. Eustmun
Kodak Co., 183 F.3d 38, 58-61 (1st Cir. 1999)
(applying principles regarding sex
stereotyping, including discussion of Supreme
Court’s Price Waterhouse decision, in racial
discrimination context).

Nor does it matter that the stereotyping
involved positive attributes that could have
initially favored a plaintiff at the time of
hiring. If an employer has crossed the line
into making employment decisions based on
ethnic stereotyping rather than on the merits,
one could easily see how a stereoiype that
may benefit an ernployee on one day could
result in an adverse employment action on
another day. This type of stereotyping in
employment decisions, if proven, is precisely
the type of evil that litle V1l is designed to
prevent and that is exactly what Dr. Zhao
alleges happened here. In other words, Dr.
Zhao arpues that Dr. Batuman was making
employment decisions motivated by ethnic
stereotyping -~ mnamely, that Chinesc
individuals work harder and longer than non-
Chinese individuals — which subsequently led
to an adverse employment action in the form
of termination because of unrealistic
expectations regarding performance. Even if
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the stereotyping initially helped Dr. Zhao in
the hiring process, that fact would not
immunize her employer it such stereotyping
subsequently resulted in a negative view of
her by her employer which led to her
termination. Moreover, 1o the extent that
defendants arpue that statements at tha time of
hiring are irrelevant to the reasons for
termination, the Court disagrees. If it is
demonstrated that an employer is making any
employment decisions based upon these
impermissible stereotypes and an employce
subsequently suffers an adverse employment
action that potentially implicatcs such
stereotypes, a jury may reasonably infer that
the adverse crnployment action resulied from
the impermissible stereotyping, as opposed to
the proffered non-discriminatory reason for
the action. As the Supreme Court stated in
Price Waterhouse with regard to sex
stereotypes, “we are beyond the day when an
employer could evaluate employees by
assuming or insisting that they matched the
stereotype associated with their group, for [i]n
forbidding employers to discriminate against
individuals because of their sex, Congress
intended to strike at the entire spectrum of
disparate treatment of men and women
resulting from sex stercotypes.” Price
Waterhouse v. Hopkins, 490 U.S. at 251
(internal quotation marks omitted),
superceded hy statute on other grounds. That
same rationale applies to the type of ethnic
stereotyping alleged in this case,

Other courts have refused to grant
surumary judgment in cases where these type
of allegations were made and had evidentiary
support, For example, in Kang v. U. Lim
America, Inc., 296 F.3d 810, 817 (Sth Cir.
2002), the plaintiff alleged that he was
terminated due to unrealistic job expectations
placed on him because of stereotyping about
his Forcan heritage, The Ninth Circuit
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reversed the district court’s decision to grant
summary judgment on a disparate treatment
claim. J7d. at 819. Specifically, the court
found that there were sufficient facts from
which a jury could find that his former
employer’s reasons for firing him were
pretextual where employce presented direct
evidence that his supervisor abused him and
required him to work longer honrs hecause he
believed Korean workers were superior to
Mexicans and Americans, and that he was
ultimately fired for failing to conforn to the
purpotted ethnic stercotype. Id at 818-19.

Similarly, in Dow v. Donovan, 150 F.
Supp-2d 249 (D. Mass, June 19, 2001), the
court denied summary judgment on a gender
discrimination claim by an assoeiate attorney
who had been termmnated following denial of
a partnership position at a law firm. Part of
the evidence relied upon by plaintiff to defcat
the summary judgment motion was the
affidavits of several law partners in which
they admitted that they considered plaintiff”s
gender as a positive attribute in making their
employment decision. Id at 265. Although
the eowxt found such statcments to be
ambiguous on the issue of pretext, the court
found that, “[i]nterpreting these comments in
the light most favorable to the plaintiff, a
reasonable jnry could find that plaintiff was
cvaluated and judged on account of her
gender, and that the decision to deny her
partnership was affected by negative gender
stereotypes.” JId,

In sum, although defendant has pointed to
portions of the record that undermine the
strength of various aspects of Dr. Zhao's
proffered evidence of discrimination as it
relates to her termination, the evidence is
sufficient for Dr. Zhao to survive defendants’
summary judgment motions.



Case 1:04-cv-00210-KAM-RML  Document 75 Filed 01/09/07 Page 19 of 29

D. HosTILE WORK ENVIRONMENT
CLAM

Defendants also argue that they are
entitled 1o sumtuary judgment on the hostile
work environment claim because Dr, Zhao has
failed to establish a prima facie case.

A hostile work environment, in violation
of Title VII, is established by a plaiutiff
showing that his or her workplace was
“permeated with *discriminatory intimidation,
udicule, and insult . . . that is sufficiently
severe or pervasive 1o alter the conditions of
the victim's employment and create an
abusive working cnvironment.”* Howley v.
Town of Stratford, 217 F.3d 141, 153 (2d Cir.
2000) (quoting Harris v. Forklifl Sys., e,
510 U.8. 17, 21 (1993)); accord Terry v.
Ashcroft, 336 F.3d 128, 147 (2d Cir. 2003).
“Isolated instances of harassment ordinarily
do not rise to this level.” Cruz v. Coach
Stores, Inc., 202 F.3d 560, 570 (2d Cir. 2000);
see also Faragher v. City of Boca Raton, 524
U.S. 775, 788 (1998) (holding that “simple
teasing . . . offhand comments, isolated
ineidents (unless extremely serious)” will not
amount to discriminatory changes in the
“terms and conditions of employment™)
(internal citations and quotations omitted);
Brennan v. Met. Opera Ass'n, Inc., 192 F.3d
310, 318 (2d Cir. 1999) (holding that
“[1]solated, minor acts or occasional episodes
do not warrant relief”); Williams v. County of
Westchester, 171 F.3d 98, 100 (24 Cir. 1999)
{holding that “to meet his burden, the plaintiff
must show more than a few isolated incidents™
and “evidence solely of sporadic”
discrimination does not suffice) (internal
quotations omitted); Knight v. City of N.Y.,
303 F. Supp. 2d 485, 500 (5.D.N.Y. 2004)
(denying hostile work environment claim
where incidents were “too remote™); Ruggieri,
146 F. Supp. 2d at 217-18 (holding that a

19

“collection of administrative mixups, minor
annoyances, and perceived slights cannot be
considered severe or pervasive harassment™);
Francisv. Chem. Bank. Corp., 62 F. Supp. 2d
948, 959 (E.D.N.Y. 1999) (dismissing hostile
work environment claim where plaintiff only
alleged four incidents).

The conduct in question must he “severe
or pervastve enough to create an objectively
hostile or abusive work cnvironment, and the
vietim must also subjectively perceive that
environment to be abusive.” Feingoldv. N.Y.,
366 F.3d 138, 150 (2d Cir. 2004), Other
factors to consider include “the frequency of
the discriminatory conduct; its scverity;
whether it is physically threatening or
hurmiliating, or a mere offensive utterance;
and whether it unreasonably interferes with an
employee’s work performance.” Terry, 336
F.3d at 148 (quotation marks omitted). The
Second Circuit has noted, however, that
“[while the standard for establishing a hostile
work environment is high, . . . [t]he
environment need not be “unendurable® or
‘intolerable.”™ JId (quoting Whidbee wv.
Garzarelli Food Specialties. Ine., 223 F.3d
62, 70 (2d Cir. 2000)). Moreover, although a
hostile work environment generally consists
of “continuous and concerted” conduct, “a
single act can create a hostile work
environment if it tn fact work[s] a
transformation of the plaintifi”s workplace.”
Feingold, 366 F.3d at 150 (quotations and
citation marks omitted) (alternation in
original).

Further, to succeed on a hostile work
environment claim in the instant case, plaintiff
must link the actions by defendants to her
national origin. Although “[f]acially neutral
mcidents may be included, of course, among
the ‘totality of the circumstance’ that courts
consgider in any hostile work environment
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claim,” plaintiff nevertheless must offer some
evidence from which a reasonable jury could
infer that the tacially-neutral incidents were in
fact discriminatory. Alfano v. Costello, 294
F.3d 365, 378 (2d Cir. 2002); see also Nakis
v. Potter, No. 01-CV-10047 (HBP), 2004 WL
2903718, at *20 (SDN.Y. Dec. 15, 2004)
(holding that “[h]ostility or unfairness in the
workplace that is not the result of
discrimination against a protected
characteristic is simply not actionable” under
Title V11) (citing Bremman v. Met. Opera
Ass’n, Inc., 192 F.3d 310, 318 (2d Cir. 1999)
(A plainti[T must also demonstrate that she
was subjected to the hostility because of her
membership in a protected class.™)).

In the instant case, Dr. Zhan asserts that
certain remarks related to her national origin
were made by Dr. Batuman during her
employment resulting in a hostile work
environment. In particular, as outlined earlier
with respect to the discrimination claim, Dr.
Zhao claims the following: (1) on at least two
occagions, Dr. Batuman mimicked her accent
(Zhao Decl. Y 34; Zhao Dep. 644-45, 756); (2)
Dr. Batuman made a comment at a party in
August 2002 asking Dr. Zhao to compare
Turkish people to Chinese people (Zhao Dep.
636-39, 749-50); and (3) Dr. Batuman made a
comment at a lunch in front of students in July
or August 2002 about her Chinese babysitter
bringing her husband to help out (Zhao Dep.
641-42). Dr. Zhao states that these comments
resulted in great embarrassment and
humiliation. For example, with respect to the
Chinese babysitter comment, Dr. Zhao stated
she was “emharrassed and ashamed™ heacause
she was “insinuating that I did not measure up
to the standards of my people and at the same
time making it seem as if we were slaves.”
(Zhao Decl. 4 31.) If these remarks were the
only evidence being offered, such evidence
alone would not be sufficiently severe or

20

pervasive to establish a hostile work
environment under well-settled Second
Circuit case authority.

However, Dr, Zhao also relies ou facially
neutral incidents in support of her hostile
work environment claim, including the fact
that she was expected to stay at her laboratory
bench and to eat her lunch at the lahoratory,
was yelled at for going to the bathroom and
leaving the laboratory, and was told she was
not permmitted to use the library to review
citations, but rather was given a laptop to use
at home for that work.

Defendants arguc that the Court should
not consider these factally neutral incidents
because there is no cirewmnstantial evidence or
other basis from which a jury could infer these
incidents were based on Dr. Zhao's national
origin. The Court finds that arpument
unpersuasive and is unable to conclude as a
matter of law that these facially neutral
incidents should not be considered. Although
it is not the only inference that can be drawn
from these facts, these facially nentral
incidents c¢ould be consistent with an
employer who is punishing an employee for
not achicving a standard of performance that
has been improperly inflated due to
impermissible ethnic stereotyping. Thus, if
Dr. Zhao is able to prove from Dr. Batuman’s
alleged comments during the interview
process and period of employment that Dr.
Batuman believed that Chinese employees
should work longer and harder than anyonc
else, a jury could infer that these incidents,
relating to pervasive restrictions on her
working conditions, were caused by the ethnic
stereotypes that Dr. Batuman allegedly
harbored. Defendants may be able to prove
that these working conditions were not
imposed by Dr. Batuman or, even if they
were, they were based on Dr. Zhao’s inability
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10 perform her job in a competent manner
under an objective standard, rather than bascd
on ethnic stercolyping. However, there is
sufficient evidence on both sides of this issue
to raise an issuc of matcrial fact that should be
resolved by ajury. Accordingly, defendants’
motions are denied as to Dr, Zhao’s hostile
work environment claim,

E. TiTLE VII LIABILITY OF THE RESEARCH
FOUNDATION

The Research Foundation also argues that,
because Dr. Zhaov does nol claim that any
employee of the Research Foundation was
involved in the creation of the alleged hostile
work environment, the Research Foundation
is entitled to summary judgment as a matter of
law. In particular, the Research Foundation
asserts that any acts by Dr. Batuman cannot
be imputed to the Research Foundation under
Title VII. The Court disagrees.

As athreshold matter, the Court notes that
the rclationship between the Rescarch
Foundation and SUNY is so close thar at least
one coutt has found that they operated as
joint, integrated employers for purposes of
Title VII. See Pemrick v. Stracher, 67 F.
Supp. 2d 149, 165 (ED.N.Y. 1999). The
Second Circuit has held that separate
corporate entities, if they are sufficiently
mterrelated, can be held to be joint or
inteprated employers under Title VII. See
Cook v. Arrowsmith Shelburne, Inc., 69 F.3d
1235, 1241 (2d Cir. 1995). In analyzing this
issue, the Second Circuit has instructed
district courts to consider four factors: *(1)
interrelation of operations, (2) centralized
control of labor relations, (3) common
management, and (4) common ownership or
financial control.™ Cook, 69 F.3d at 1240
{internal quotation marks omitted); accord
Gulino v. N.¥. State Educ. Dep’t, 460 F.3d

21

361, 378 (2d Cir. 2006). In Pemrick, the court
applied this test and found the Research
Foundation and SUNY io be joint, integrated
employcrs under Title VII:

[TThe defendant State University of
New VYork and the Research
Foundation of SUNY are inseparable
in terms of their mission and their
money. The Research Foundation of
SUNY does not exist but for SUNY,
and no research grants flow to
SUNY except through the Research
Foundation of SUNY. Defendants
admit that the employees of the
Research Foundation of SUNY
operate under the direction and
contral of SUNY faculty members.
Under the facts in this record, the
Court has no hesitancy in declaring
that SUNY and the Research
Foundation of SUNY are joint,
integrated employers for purposesof
Title VII, and that both are properly
Jecined Pemrick's employer for the
purposes of this action.

67 F. Supp.2d at 164-65 (citation omirted).

Similarly, in Fox v. City Univ. of N.Y., 94~
CV-4398 (C5H), 1996 WL 384915 (S.D.N.Y.
July 10, 1996), the court denied the Research
Foundation of the City University of New
York’s motion for summary judgment where
it claimed it had no involvement in the alleged
discriminatory conduct in connection with a
program which was funded by the Research
Foundation of CTINY, hit was ron by CUNY.
In denying that motion, the court made the
following determination:

There is . . . substantial evidence that
the Foundation, the University, and
the College should be characterized as
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a single integrated employer with
respect to the Program. Considering
the four factors-interrclatedness of
operations, central control of labor
relations, common management, and
common ownership—in turn, it is clear
that the Foundation, the University
and the College significantly shared
employcr responsihilities. The key
issue, centralized labor relations,
supports this conclusion. In terms of
labor telations, the overlap between
the Program and the Foundation was
unalogous to the relationship berween
asubsidtary and its parent corporation.

Id, at *6. The court further noted that “[t]he
whole purpose of the Foundation was to
streamline the process of procuring and
implementing grants for the colleges of the
City University,” and “[i]n that goal, the
Foundation acted as a single integrated unit
with the University and the individual
colleges.” Id. at *7,

Although the circumstances of the instant
case are closely analopous to both Pemrick
and Fox, the Second Circuit has recently
emphasized that the “single or joint employer”
test “has been confined to two corporate
contexts: first, where the plaintiff is an
employee of a wholly-owned corporate
subsidiary; and second, where the plaintiff's
employment is subcontracted by one employer
to another, formally distinct, entity.” Gulino,
460 F.3d at 378 (footnotes omitted). The
Second Circuit cautioned that “[e]xtending
this theory to cases involving the complex
relations between levels of government would
be impracticable and would implicate . . .
constitutional concerns.”  Jd (footnote
omitted). The instant case does not include
two Jevels of government because the
Research Foundation is a private corporation.
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Morcover, the Research Foundation operates
with SUNY within a framework that is similar
to a parent/subsidiary relationship. However,
the Court still heeds the Second Circuit’s
general guidance and believes it must proceed
with great caution in expanding this test
beyond the parent/subaidiary context,
especially wherc a povernment entity is
involved. In the instant case, the Clonrt nead
not decide this issue of whether there can be a
finding of employer Liability under this “single
orjoint employer” theory because liability can
be analyzed in the instant case under
traditional indicators of common law agency.

As the Second Circuit has noted, “Tile
VII itself explicitly recognizes that ‘any
agent’ of an employer will be liahle for
discriminatory behavior.” Giuline, 460 F.3d at
378-89 (citing 42 U.S.C. § 2000e(b)). For
example, in hostile work environment cases,
it is well-settled that “[o]nce a plaintiff has
established the existence of a hostile
workplace, she mnst then demonstrate that the
harassing conduct “which created the hostile
situation should be imputed to the employer.’™
Distasio v. Perkin Elmer Corp., 157 F.3d 55,
63 (2d Cir. 1998) (quoting Ketcher v. Rosa
and Sullivan Appliance Ctr., Inc., 957 F.2d
39, 63 (2d Cir. 1992)). More specifically,
“[u]nder Title VII, an employer need not have
actual knowledge of the harassment; an
employer is considered to have notice of
sexual harassment if the employer — or any of
its agents or supervisory employees - or any
of its agents or supervisory employees —knew
or should have know of the conduct.” Jd. at
63. “The question of when an official’s actual
ot constructive knowledge will be imputed to
the employer is determined by agency
principles.” Id.
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In the instant casc, as discussed supra,
there is substantial evidence sugpesting that
Lhe Research Foundation delegated much of
the emnployment responsibilities as it relates to
Dr. Zhao — including hiring decisious, jub
assignments, and the day-to-day management
of the Research Foundation employees — to
Dr. Batuman. Given such evidence, this
Court cannot conclude as a matter of law that
Dr. Batuman was not funetioning as an agent
of the Research Foundation as it related to Dr.
Zhao’s employment conditions and the
termipation decision regarding Dr. Zhao.
Accordingly, the Research Foundation’s
request for summary judginent on that ground
is denied.®

F. BREACH OF CONTRACT CLAIM

The Research Foundation arpnes that Dr.
Zhao’s breach of ernployment contract claim
against the Research Foundation must be
dismissed on several grounds. Research
Foundation asserts that Dr, Zhao was an at-
will employee under New York law and that
there is no factual or legal basis for the
existence of an employment contract. In

 The Research Foundation also suggests in a
summary fashion that it is entitled to summary
judgment on the hostile work environment claim
based upon the affirmative defense articulated by
the Supreme Court in Durlington Irulusiries, Inc.
v. Ellerth, 524 U.S8. 742 (1998) and Faragher v.
City of Boca-Ratom, 524 U8, 775 (1998).
(Research Foundation Br., at 17-18) However,
there is simply not a sufficient factual record from
which the Court could conclude as a matter of law
that the Research Foundation (1) exercised
reasonable care 1o prevent and correct promptly
the alleged harassing behavior, and (2) the
employes unreasonably failed to take advantage of
the employer's preventive ot corrective
procedurcs.  Accordingly, summary judgment
hased npon the affirmative defense is denied.
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particular, the Research Foundation argues
that Dr. Zhao’s reliance on Dr. Batuman’s
letter regarding Dr. Zhao’s employment is
misguided because (1) the letter was not a
valid comiract in that there was no
consideration, no offer, and no meeting of the
minds; and (2) the lctter was not a
modification to plaintiff’s at-will ernployment
status. For the reasons set forth below, the
Court concludes that there are material issnes
of fact that preclude summary judgment on
the issues of whether there was an
employment contract between the parties
cstablishmg an employment relationship for 2
minimurn of two years and, if so, whether that
contract was improperly breached.

“It is settled law in New York, that absent
an agreement establishing a fixed duration, an
employment relationship is presumed to be a
hiting at-will terminable at any time by either
party.” Sabelay v. Sterling Drug, Inc., 514
N.Y.5.2d 209, 21 (N.Y. 1987). However, this
presumption can be rebutted “by proofthat an
employer expressly agreed to limit its right to
discharge an employee.” Yaris v. Arnot-
Ogden Memorial Hospital, 891 F.2d 51, 52
(2d Cir. 1989) (citing Murphy v. American
Home Prods., 58 N.Y.2d 793, 300, 461
N.Y.5.2d 232, 235, 448 N.E.2d 86, 89 (N.Y.
1983)).

In making this determination. “‘[a]ny
single act, phrase or other expression® is
insufficient to demonstrate such a iimitation.”
Yaris, 891 T.2d at 52 (quoting Weiner v.
McGraw-Hill, Inc,, 37 N.Y.2d 458, 467, 457
N.Y.5.2d 193, 198, 443 N.E2d 441 (N.Y.
1982) (citations and quotations omitted).
Instead, “a court must look to the totality of
the attendant circumstances to determine
whether an employer agreed to terminate only
for cause.” Yaris, 891 F.2d at 52 (citation
omitted); accord Gorrill v.
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Icelandair/Flugleidir, 761 F.2d 847, 852-53
(2d Cir. 1985).

The Court concludes that an issue of fact
exists as to whether the Mareh 25, 2002 letter
delivered by Dr. Batuman to Dr. Zhao
constifites an express limitation on the
“terminable at-will” employment relationship
articulated in Dr. Zhao’s employment
application with the Research Foundation. As
indicated in that letter, it was specifically
written in response to concerns expressed by
Dr. Zhao about the term of her employment,
whivl were prompied by a statement in a
February 12, 2002 letter from the Research
Foundation toe Dr. Zhao confirming her
appointment and stating that it was terminable
with or without cause or notice. That
statement by the Research Foundation was
inconsistent with Dr. Zhao’s understanding
that she had an agreement to work for at least
two years for Dr. Batuman, which was based
upon the written offer of employment from
Dr. Batuman received several months earlier,
which stated, “[t]his letter is to offer you a
postdoctoral research associate in my
lahoratory at a salary of $45,000 a year for at
least two and most likely three years.” (Defs.”
Ex. 12.) In order to assure Dr. Zhao not to
worry about the absence of such language in
the Research Foundation letter, Dr. Batumans
March 23 letter stated:

Regarding the job security as I told
you before we have funding for you
for two years for sure. In Moy we will
know if we have funding for the third
year as well. As 1 also said yon will
get a cost of living increase of 3% at
the second year. This week we should
also know if we can afford a
technician, and if you decide we need
one we can give an ad to the paper and
¥you can start interviewing people. As
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long as my laboratory is here at
SUNY you have a position in it.

(Defs.” Ex. 21.) This letter, as well as the
viher evidence regarding additional
assurances given to Dr. Zhao by Dr. Batuman
regarding the term of her employment, arc
sufficient to defeat the summary judgment
motion and create issues of fact reparding
whether the at-will employment relationship
was altered.

1. Consideration

Although the Research Foundation argues
that there is no cvidence of any consideration
for the modifteation Dr. Zhao's at-will
relationship, the Court finds that argument
unpersuasive. It is well-settled that “the
presence of consideration . . . isa fundamental
requisite” to any valid contract. Weiner v
McGraw-Hill, Inc., 5TN.Y.2d 458,464 (N.Y.
1982). Consideration “consists of either a
benefit to the promisor or a detriment to the
promuisee,” and “[i]t is enough that something
is promised, done, forborne or suffered by the
party to whom the promise is made as
consideration for the promise made to him.”
Id. (alteration in original). Moreover, “the
value or measurability ofthe thing forborne or
promised is not crucial so long as it is
acceptable to the promisee.” JId

The Research Foundation argues that there
is no possibility of valid consideration
between Dr. Zhao and her employer with
respect to the March 25 letter. However, Dr.
Zhao argues that, in consideration of a
modification of an  “at will” employment
relationship to a term of employment of at
least two years, she rejected a job offer from
another laboratory and continued her
employment with the Research Foundation.
Dr. Zhao's argument regarding consideration
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is well-supported under New York law. In
particular, in Weiner, the New York Court of
Appeals cited Corbin on Contracts for the
proposition that an employee’s continued
cmployment or relinquishing of another jub
opportunity can constitute consideration in
exchange for the conversion of an “at will”?
employment into a definite term of
employment:

“[1]f the ernployer made a promise,
either express or implied, not only to
pay for the service but also that the
employment should continue for a
period of time that is either definite or
capable of being determined, that
employment is not terminable by him
‘at will” after the employee has begun
or rendered some of the requesied
service or has given any other
consideration * * * This is true even
though the employee has made no
refurn promise and has retained the
power and legal privilege of
terminating, the employment “at will™.
The employer’s promise is supported
by the service that has begun or
rendered or by the other executed
consideration.”

Weiner, 57 N.Y.2d at 465, 457 N.Y.8.2d 193
(quoting 1A Corbin, Contracts § 152, p 14).
As one court has noted, “[ijn a number of
cases, both within and without New York,
courts have found that considcration for a
contract may be supplied by actual
forbearance from exercising one’s rights to
unilaterally cancel a contract terminable at
will; even though there was no obligation to
continue the at-will relationship in the first
instance.” Granite Partners, L.P. v. Bear,
Stearns & Co. Inc., 58 F. Supp. 2d 228, 254
(8.D.N.Y. 1999) (collecting cases); see also
Stern v, Espeed, Inc., No. 06-CV-958, 2006
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WL 2741635, at *2 (S D.N.Y. Sept. 22, 2006)
{(holding that “continuation of employment
alone is sufiicient consideration to enforce” a
post-employment arbitration agreement);
Kaplan v. Aspen Knolls Corp., 290 F. Supp.
2d 335, 339 (ED.N.Y. 2003) (*[Tlhe
continued service by an employcc is sufficient
consideration to support an employer’s
promise to pay an at-will employee a
bonus.”); Shebar v. Sanyo Business System
Corp., 544 A.2d 377,383, 111 N.J. 276, 289
(N.J, 1988) (ample consideration for
enforceable contract existed where employee
turned down job offered by another cmployer
when current employer agreed to modify an
“at will” employment into an employment
with termination for cause only).

2. Meeting of the Minds

The Research Foundation's arguments that
the Court should find as a matter of law that
there was no offer and no meeting of the
minds in connection with the March 2002
lettcr are similarly unpersuasive.

“There is no enforccable agreement if the
parties have failed to agree on all of its
essential terms or if some of the terms are too
indefmite to be enforceable.” Durante Bros.
and Sons, Inc. v. Flushing Nat'l Bank, 755
F.2d 239, 252 (2d Cir. 1985); see also
Michael Coppel Promotions Pty. Ltd v.
Bolton, 982 F. Supp. 950, 954 (S.D.N.Y.
1997) (“Under New York law, an agreement
is enforccable if a meeting of the minds has
occurred as to the contract’s ‘material
terms_"*") (citing Four Seasons Hotels Ltd. v.
Vinnik, 127 A.D.2d310,317,515N.Y.5.2d 1,
6 (N.Y. App. Div. 1987)); accord Int’'] Paper
Co. v. Suwyn, 966 F. Supp. 246, 254
(5.D.N.Y. 1997). Thus, “it is rightfully well
gettled in the cornmon law of contracts . . .
that a mere agreement to agrec, in which a
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material term is left for future negotiations, is
unenforceable.” Martin Delicatessen, Inc. v.
Schumacher, 52 N.Y.2d 105, 109,417 N.E.2d
341, 436 N.Y.5.2d 247 (1981). The New
York Court of Appcals has explained:

The first step then is to determine
whether there is a sufficiently definite
offer such thal its uncquivocal
acceptance will give rise to an
enforceable contract (Martin
Delicatessen, Inc. v. Schumacher,
suprg, 52 N.Y.2d at 109, 436
N.Y.5.2d 246, 417 N.E.2d 541). As
we emphasized in Martin
Delicatessen, “definiteness as to
material matters i3 of the very essence
of contract law.  Tmpenetrable
vagueness and uncertainty will not
do.” Of course, not all terms of a
contract need be fixed with absolute
certainty; “al some point virtually
every agreement can be said to have a
degree of indefiniteness . . . While
there must be a manifestation of
mutual assent to essential terms,
parties also should be held to their
promises aud courts should not be
‘pedantic or meticulous’ in
interpreting contract expressions.”
(Cobble Hill Nursing Home v. Henry
& Warren Corp., 74 N.Y.2d 475, 548
N.Y.8.2d 920, 548 N.E.2d 203) [sic].

Express Indus. and Terminal Corp. v. New
York State Dep’t of Transportation, 93
N.Y.2d 584, 589-90, 693 N.Y.S.2d 857, 715
N.E.2d 1050 (N.Y. 1999); sez also 1 E. Allan
Farnsworth, Farnsworth on Contracts, § 3.10,
at 235 (2d ed. 1998) (“Conduct that would
lead a reasonable person in the other party’s
position to infer a promise in return for
performance or promise may amount to an
offer.™).
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In the instant case, Dr. Zhao points to
material matters contained in the March 25,
2002 letter from Dr, Batuman, which she
believes demonstrate an offer and meeting of
the minds, including length of time (i.e., “two
years for sure” and “[i]n May, we will know
if we have funding for a third year as well”)
and salary (i.e., “a cost of living increage of
3% at the second year™). The letter also refers
to a belief that Dr. Zhao is considering other
employment and encourages her to stay in her
current position. This letter must be viewed
in the context of the initial offer of
employment from Dr. Batuman in November
2001 which established “a salary of $45,000
a year for at least two and at most three
years.” Having reviewed this evidence, the
Court finds that there are genuine issues of
material fact created by the documentary
evidence and deposition testimony in the
record as to whether there was an offer and
subsequent meeting of the minds on material
terms of an employment contract based upon
the March 235 letter.

3. Apparent Authority

The Research Foundation also argues that,
even if the March 25 letter constituted a
modification to plaintiff’s employment at-will
status, Dr. Batuman had no authority to
modify the terms of plaintiff’s employment
status with the Research Foundation.
Specifically, the Research Foundation asseris
that Dr, Datuman had no actual authority Lo
modify the terms of Dr. Zhao’s employment
with the Research Foundstion because the
necessary elements of an ageney relationship
bave not been established and Dr. Batuman
did not possess apparent authority. For the
reasons set forth below, the Court finds that
there is & genuine issue of material fact as to
whether Dr. Batuman had the apparent
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authority to modify the terms and conditions
of Dr. Zhao's employment with Research
Foundation,

A principal cloaks an ageot witli appareni
authority when it allows that agent to operate
in a manner that causes a third party to
reasonably believe that the agent is authorized
to euter into the transaction at issue. See
Hallock v. State, 64 N.Y.2d 224, 231, 485
N.Y.8.2d 510, 513, 474 N.E.2d 1178 (N.Y.
1984); Fordv. Unity Hospital, 32 N.Y.2d 464,
346 N.Y.5.2d 238 (N.Y. 1973). Thus,
apparent authorlty requires the third party to
demonstrate two facts: “(1) the principal was
responsible for the appearance of authority in
the agent to conduct the transaction in
question, and (2) the third parly reasonably
relied on the representations of the agent.”
Herbert Constr. Co. v. Continental Ins. Cao.,
931 F.2d 989, 993-94 (2d Cir. 1991) (citations
and quotations omitted); accord FDIC +.
Frovidence College, 115 F.3d 136, 140 (2d
Cir. 1997). The New York Court of Appeals
has emphasized, as cmbodicd in the [rst
requirement, that an agent’'s conduct alone
cannot be the basis for apparent authority:

Essential to the creation of apparent
authority are words or conduct of the
principal, communicated to a third party,
that give rise to the appearance and belief
that the agent possesses authority to enter
into a ansaction. The agent cannot by
his own acts imbue himself with apparent
authority.

Hallnck, 64 N Y .2d at 231; accord Fennell v.
TLB Kent Co., 865 F.2d 498, 503 (2d Cir.
1989), The “existence of apparent authority is
normally a question of fact, and therefore
inappropriate for resolution on a motion for
summary judgment.” Graffinan v. Delecea,
No. 96-CV-7270 (W), 1997 W 620833 at
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*4 (5.D.N.Y. Oct. 8, 1997); see also Herbert
Constr. Co., 931 F.2d at 994 (“The existence
of apparent authority is a question of fact.™)
(citations and quotations omitted),

Here, Dr. Zhao claims that, although she
signed an “at will® employment agreement
with the Research Foundation and it
administered her salary and benefits, the
Foundation cloaked Dr. Batuman with
appatent anthority to modify the terms of
employment by delegating to her all other
aspects of the employment relationship. In
support of this position, Dr. Zhao points to
evideuce that Dr. Batuman placed the
advertiscment for Dr. Zhao’s employment,
designated the funding source for her salary,
applied for and obtained the funds which paid
ber salary, interviewed her, hired her, and
supervised her. (Defs.” Ex. 3 at 26-30, 58-60:
Zhao Decl. § 16.) Moreover, there is evidence
that the Research Foundation allowed the
employment forms containing the “at will”
employment language, which was contrary to
Dr. Batuman’'s oral and written
representations of employment for at least two
years, to be administered through Dr.
Batuman. Specifically, Dr. Batuman sent an
email to Dr. Zhao on November 29, 2001,
after offering her the position, stating:

In order for you to start here I have to
fill & form that you will have to take to
the rescarch office, Please tell me
when you will be available and I will
have the forms ready for yon. The
research office will give you the date
to start. Anytime in Decemberis good
for me.

(PL’s Ex. F.) In addition, Dr. Batuman
approved Zhao’s Employece Assignment Form
as the “Project Director/Co-Project Director.”
(Defs.” Ex. 15.)) ‘
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Under these circumstances, the Court
concludes that summary judgment on the
issue of apparent authority is unwarranted.
There are clearly mnaterial issues of disputed
fact relating to whether the Rescarch
Foundation created an appearance that Dr.
Batuman bad apparent authority to make
decisions regardimg and/or modify the terms
and conditions of employment, and whether
Dr, Zhao’s reliance on any such appearance
was reasonable,

G. INDIVIDUAL LIABILITY OF DR. BATUMAN

Dr. Batuman argues that both the Title VII
claims and breach of contract claim against
her, as an individual, must be dismissed as a
matter of law. With respect to the Title VIT
¢laims, Dr. Batuman argues that the claims
must be dismisscd because Title VII does not
provide a cause of action against individual
defendants, With respect to the breach of
conlract claim, Dr. Banunan argues thar the
claims against her i her official capacity as a
state employce arc barrcd by the Cleventh
Amendment. For the reasons that follow, the
Court finds that summary judgment in favor
of Dr. Batuman is appropriate on both the
Title VII and breach of contract claims.

It is axiomatic that Title VII does not
provide a cause of action against individual
defendants. Wrighten v. Glowski, 232 F.3d
119, 120 (2d Cir. 2000) (viting Tomka .
Seiler Corp., 66 F.3d 1295, 1317 (2d Cir.
1994), abrogated on other grounds by
Burlington Indus., Inc. v. Ellerth, 524 1.8,
742 (1998): accord Cook, 69 F.3d at 1241 n 2.
There is no question that Dr. Zhaos attempt
to sue Dr. Batuman under Title VII is contrary
to this well-established law. Accordingly, Dr.
Batuman’s motion for summary judgment on
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the Title VII claims is granted.”

Asto the breach of contract claim, there is
no question that SUNY is a statc agency
entitled (o Eleventh Amendment immunity.
See Dube v. State Univ. of New York, 900 F.2d
587, 504 (2d Cir. 1960) (“For Elcventh
Amendment purposes, SUNY i3 an integral
part of the government of the State [of New
York] and when it is sued the State is the real
party.”) (quotation omitted) (alteration in
original). Moreover, a claim against a state
official acting in an official capacity is a claim
against the state that is likewise barred by the
Eleventh Amendment. See Pennhurst State
Sch. & Hosp. v. Halderman, 465 U.5. 89, 101
(1984); see also Garcia v. SUN.Y. Health
Sciences Crv., 280 F.3d 98, 107 (2d Cir. 2001)
(“Insofar as [plaintiff] is suing the individual
defendants [who are SUNY administrators
and professors] in their official capacities, he

" However, nnder New York State Human
Rights Law an individual may be linble where
that individual “actually participates in the
conduct giving rise to a discrimination claim.”
Tomkayv. Seiler Corp., 66 F.3d 1295,1317 (2d
Cir. 1995), abrogated on other grounds by
Burlington Indus., Inc. v. Ellerth, 524 UK.
742 (1998); see also Briggs v. Mercedes-Benz
Manhattan, Inc., No. 04-CV-7094 (KMB),
2006 U.S. Dist. LEXIS 70489, at *31
(5.D.N.Y. Sept. 27, 2006). Iere, as described
supra, Dr. Zhao has created sufficient issues
of fact with respect to whether Dr. Ratuman
“actually participated” in any alleped
discrimination. See e, Feingold v. New
York, 366 F.3d 138, 158 (2d Cir. 2004)
(“[Plaintiff] has presented sufficient evidence
to create a triable question as to whether each
of the named individual defendants “actually
participate[d]” in the couduct giving rise 1w
[plaintiff]s claim of unlawful discrimination in
violation of the NYSHRT..”™).
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15 seeking damages from New York, and the
Eleventh Amendment therefore shields them
to the sane extent that it shields SUNY.™).
Therefore, as a SUNY official, any breach of
contract c¢laims against Dr. Datuman are

barred by the Eleventh Amendment.

Dr. Zhao seeks to avoid application of the
Eleventh Amendment by arguing that there is
a friable issne of fact as to whether Dr.
Batuman is a “state actor” for purposes of the
Eleventh Amendment. Inparticular, Dr. Zhao
claims that “there is an issue of fact as to
whetiher Dr. Baluman, although ostensibly an
employee of SUNY, was, for the purposes of
running  her laboratory, aeting as an
agent/employee of the Research Foundation,
a private entity.” (PL’s Opp. Br., at 5.) The
Court finds this arpument to be without merit.
It is undisputed that any actions by Dr.
Batuman with respect to the alleged contract
were performed by Dr. Batumaen in her
official capacity as SUNY’s employee and
representative.  (Defs.” 56.1 Stmt  93.)
Although Dr. Zhao concedes thul Dr.
Batuman was acting “as representative of
SUINY.” she argues that Dr. Batumnan wag also
operating as an apgent of the Research
Foundation.  (Zhao 56.1 Stmt. 7 93.)
However, even assuming that to be true, Dr.
Batuman is still entitled to Eleventh
Amendment immunity because thcre is no
question that any actions that she took as an
agent of the Rescurch Foundation atso were
performed as part of her official capacity as a
SUNY employee.
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ITI. ConCLUSION

For the reasons set forth above, defendants
SUNY and the Research Foundation’s
mutions for summary judgmeut are DENIED.
Dr. Batuman’s motion for summary judgment
ag to the Title VII claima and brcach of
coutract claims is GRANTED, and as to the
NYSHRL claim is DENTET.

S0 ORDERED.

JOSEPHF. BIANCO
United States District Judue

Dated: January 8, 2007
Central Islip, New York
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